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COPYRIGHT

Copyright © 2008 FIDIC, World Trade Center 2, 29 route de Prés-Bois, Geneva Airport, CH-1215
Geneva, Switzerland. All rights reserved.

FIDIC is the only Copyright owner of FIDIC publications, which.are pretected by the Berne
Convention for the Protection of Literary and Artistic Works, international conventions such as
TRIPS and the WIPO copyright treaty and national intellectuatpreperty Jaws. No part of a FIDIC
publication can be reproduced, translated, adapted, stored in a retrieval system or communicated,
in any form or by any means, mechanical, electronig;/magnetic, photocopying, recording or
otherwise, without prior permission in writing from FIDIC:-The version in English is considered by
FIDIC as the official and authentic text for the purposes of translation. For the drafting, production
or publication of a translation other than a text for strictly personal and private use, a licence must
be obtained from FIDIC.

TERMS AND CONDITIONS

The widespread dissemination, acceptance and-use of FIDIC publications and their translations are
important means for accomplishing FIDIC's missien and are therefore actively promoted by FIDIC.
The sale of FIDIC publications and their translations is an important source of revenue for FIDIC and
its Member Associations. It creates resources-for-providing a wide range of services meeting the
business needs of member firms. All~steps/ starting with the initial drafting of publications, often
require considerable effort and expenhse.

FIDIC regularly updates and reissues-publications so that users can profit from the state-of-the-art.
By supplying publications, FIDIE. does notvgrant any intellectual property rights. The purchase or
supply of a FIDIC publication, including forms for completion by a purchaser or authorised user,
does not confer author's rights-under-any circumstances.

Users rely on the contents-of FIDIC, publications, especially FIDIC contracts and agreements, for
important business transactions. The use of authentic publications is therefore essential for
safeguarding their interests. FIDIC discourages modification of its publications, and only in
exceptional circumstanees-willit authorise modification, reproduction or incorporation elsewhere.
Permission to quoete fromgpincorporate, reproduce or copy all or part of a FIDIC publication should
be addressed to'the FIDIC Secretariat, which will decide upon appropriate terms.

A licence to prepare_a modified or adapted publication will be agreed to under certain conditions.
Specifically_the modified or adapted publication must be for internal purposes, and not be
published/or distributed commercially.

In the‘case/of FIDIC contracts and agreements, FIDIC aims to provide balanced and equitable
conditions ‘of contract by ensuring the integrity of its publications. A purchaser or authorised user
of/a’FIDIC.contract or agreement is thus granted the right to:

-\ \make a/gingle copy of the purchased document, for personal and private use;

- inCorperate in other documents (or electronic files) either the original printed document (or
€lectronic file) or pages printed from an electronic file supplied by FIDIC for this purpose;

</ draw up and distribute internally and/or among partners clearly identified Particular Conditions
or their equivalent using text provided in the FIDIC publication specifically for this purpose;

- reproduce, complete and distribute internally and/or among partners any forms, in both printed
and electronic formats, provided for completion by the purchaser or user.

DISCLAIMER

While FIDIC aims to ensure that its publications represent the best in business practice, the
Federation accepts or assumes no liability or responsibility for any events or the consequences
thereof that derive from the use of its publications. FIDIC publications are provided "as is", without
warranty of any kind, either express or implied, including, without limitation, warranties of
merchantability, fitness for a particular purpose and non-infringement. FIDIC publications are not
exhaustive and are only intended to provide general guidance. They should not be relied upon in a
specific situation or issue. Expert legal advice should be obtained whenever appropriate, and
particularly before entering into or terminating a contract.
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FOREWORD

In 1999, the Fédération Internationale des Ingénieurs-Conseils (FIDIC) published a
new series of Conditions of Contract: (a) for Constryction; (b)/for Plant and Design-
Build; and (c) for EPC/Turnkey Projects. This was followed-by the Short Form of
Contract for lower value or less complex projects, and the Form of Contract for
Dredging and Reclamation Works. Following their-publication, it became clear that
there was a growing need for a document which combined a design-build obligation
with a long-term operation commitment.

Whilst it is recognised that there are alternative_scenarios encompassing the Design,
Build and Operate (DBO) concept — for-example the "green field" scenario of Design-
Build-Operate, and the "brown field" scenario of Operate-Design-Build — it was also
recognised that different scenarios required different contract conditions. Moreover,
the conditions applicable to short-term operation differed considerably to those
applicable to long-term operation£A fdrther'‘consideration was whether it was best to
approach a DBO project as a single-long-term contract or as two separate or linked
contracts.

FIDIC has chosen to adoptthe green-field Design-Build-Operate scenario, with a 20-
year operation period, and-has-opted for a single contract awarded to a single
contracting entity (whichowill almost certainly be a consortium or joint venture) to
optimise the coordination-of innovation, quality and performance, rather than award
separate contracts/ for design-build and for operation. The Contractor has no
responsibility for either financing the project or for its ultimate commercial success.
This is the basis Upon-which this document has been prepared.

The document,.as written, is not suitable for contracts which are not based on the
traditional Design-Build-Operate sequence, or where the Operation Period differs
significaptly-from the 20 years adopted.

The document is recommended for general use where tenders are invited on an
international basis.
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FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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NOTES

When preparing these Conditions of Contract for Design, Build and Operate Projects,
the drafting task group has attempted to include all“‘Conditions of a general nature,
which are likely to apply to the majority of DBO contracts,-into General Conditions.
However, it was recognised that there are many essential provisions which are
particular to each individual project. These are to_be included as Contract Data and
are to be found in the Particular Conditions Part A — Gontract Data.

In addition, it was recognised that many Employers or governments, or even different
jurisdictions, particularly if the General Conditions/were to be used on domestic
contracts, may require special conditions-of contract, or indeed particular procedures,
which differ from those included in the. Genheral Conditions. For this reason, the
document also allows for Particular_Conditions Part B — Special Provisions which
includes advice to drafters of contract documents who may wish to add Special
Provisions to replace or supplement the-clauses to be found in the General Conditions.

Users who wish to adopt these-conditions for use on a different scenario or with an
operation period significantly’ different.to the 20-year period assumed, are referred to
the FIDIC DBO Contract Guide-(planned for publication by FIDIC at a later date), which
identifies the areas which will.require amending and gives comprehensive guidelines
and suggestions on how-they should be addressed. However, the Guide will not claim
to address all issues requiring attention, and users should seek expert advice from
FIDIC before attempting to, make any significant changes to the document via
Particular Conditions. Part B/— Special Provisions.

Drafters of contract documents are reminded that the General Conditions of all FIDIC
contracts are protected by copyright and trademark and may not be changed without
specific written consent, usually in the form of a licence to amend, from FIDIC. If
drafters wish to amend the provisions found in the General Conditions, the place for
doing this islin-the Particular Conditions Part B — Special Provisions, as mentioned
aboveé,. and/not by making changes in the General Conditions as such.

FIDIC also\recognises that the successful performance of a long-term DBO contract
requires that the Parties understand the overall time framework and the need for a long-
term_commitment by both the Employer and the Contractor. In trying to achieve this
understanding and commitment, it has been necessary to introduce new procedures
and new terminology which are not to be found in the other FIDIC forms of contract.

The document also includes a number of sample forms to help both Parties have a
common understanding of what is required by third parties such as providers of
securities and guarantees, and what is considered to be accepted good practice by
FIDIC and the major international funding agencies. While copyrighted, these forms
are expressly provided to users of the Conditions of Contract for completion by users.
Users are warned that if these forms are changed in any significant way, there is a

Li censed copy: wol ver hanpt onuni ,

/ xﬁ’u Dr)great risk that the balance of the contract and the specific wording of the Clauses may

b@zpcompromlsed
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{ The document begins with a series of comprehensive flow charts which show, in
'\\ wsyél form, the critical sequences of activities which are specific and unique to the
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DBO form of contract. These have been included by the drafting.task group to
facilitate an understanding of the new procedures and new terminofogy found in these
FIDIC Conditions of Contract for Design, Build and Operate Projects;

These flow charts cover:

- The Overall Contract Period

- The Design-Build Period

- Commencement to Design-Build Commissioning
- The Operation Service Period

- Payment during the Design-Build Period

- Payment during the Operation Service Period

- Determinations by the Employer's Representative
- Contractor's Claims — Submission

- Contractor's Claims — Determination

- Settlement of Disputes

These charts are illustrative and. mustTmot be taken into consideration in the
interpretation of the Conditions’of Centract.

/&)\j> 3 N Oﬁ
.LS) Ny - .(/5\4_\."‘
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Sk i FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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FLOW CHARTS

The Overall Contract Period

The Design-Build Period

Commencement to Design-Build Commissioning
The Operation Service Period

Payment during the Design-Build Period
Payment during the Operation Service Period
Determinations by the Employer's Representative
Contractor's Claims — Submission

Contractor's Claims — Determination

Settlement of Disputes

8.1 11.7 8.6
Commencement Commissioning Contract
Date Certificate Completion Certificate

¢ ¢ ¢

Pesign-Build Operation Service
) — || < )
Period Period

e\ e\ e i

The DBO Contract
Aggregate of Design-Build and Operation Periods

Overall Contract Period
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T

Tender period 14.2

< > | Advance Payment

Guarantee (if any)

4.2 Issue of the
Performance Security

The Design-Build Period

8.1 11.7
Commencement Commissioning
Date Certificate

Y Y

<<—— Design-Build Period ——> | =

Issue of the Submission 1.1.48 8.1 11.7
Tender of the Issue of the Letter Commencement Commissioning
Documents Tender of Acceptance Date Certificate
| Y Y Y Y
-«——— Design-Build Period ——=—>=
1.1.5 < 42d ——> 1.1.9
Base Date Commissioning.Period
B —

approx~3 months
11.5 application->14d —>

T

1.1.65
Retention Money Design-Build
release of 50%

Contract Period

' Aggregate of Design-Build and Operation Periods

1.1.9 1.1.66
Commissioning Period (approx. 3m){ Retention Period 1y

8.2 Time for Completion D-B
(incl. Delay or Time Extension)

}

1.1.65
Retention/Money-Design-Build
Release of 50%

Commencement of
Operation Service

Z o e S —

}

1.1.65

Retention Money Design-Build
Release of 50%

Performance Security
Design-Build reduced

Contract Period
Aggregate of Design-Build and Operation Periods

Operation Service Period

Y

I~ R\ —

Y

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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11.7 8.6
Commissioning Contract Completion
Certificate Certificate

Y Y

Design-Build Operation Service Period
E— B S — —_—
Period 10.3 Independent Compliance Audit

8.2 >2y prior to OS/CCC to carry out
Time for Completion 1.1.66 11.8 Joint Inspection

D-B (incl. Delay -« Retention Period > 11.9 Procedure for Tests prior to
or Time Extension 9.3) (1y) Contract Completion
—_— >

74.18 Asset Replacement Fund
<————— 74.79 Maintenance Retention Fund ——————>

5% retention of the agreed value

A A

20.10 14.19

Appointment of a one- Release of funds remaining
person DAB for the in'the Maintenance
Operation Service Period Retention Fund

Contract Period

A

< <21d —>

A

4.2

Return of Performance
Security Design-Build and
Operation Service

Aggregate of Design-Build ahd Operation Periods

The Operation Service Period

14.3 147 14.8

Contractor submits Representative issues Employer makes the
Statement to the Interim\Rayment payment to the
Representative Certificate Contractor

Y Y v
O o

<56d

Each of the Application for the-Advance
monthly (or Payment (if any)

otherwise) interim

payments <« <28d=— 3

====ﬂ

Y

The final payment Parties/agree to < <28d—> @ <56d [ )
<28d after end of statement
Rentention Period
14.11 14.11 14.12 14.8
Contractor's Contractor submits Representative issues Employer
application for Final Final Statement with Final Payment Certificate pays
written undertakings to the Employer
Design-Build Period >

Payment during
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Each of the
monthly (or
otherwise) interim
payments

The final payment 56d
after receiving the
Contract Completion
Certificate

14.3

Contractor submits
Statement to the
Representative

A

Y
O

14.18

Entitlement to include
money from the Asset
Replacement Fund

< <28d ——>
- s .
___ﬂ;

< <28d —> @ =<

Representative to verify

-
<

14.7

Representative issues
Interim Payment
Certificate

14.8

Employer makes the
payment to the
Contractor

Y

<56d

-<

©

A

Operation Service Period

Payment during the Operation Service Period

When Employer's
Representive
shall proceed
according to 3.5
Determinations.

<56d

.
y

-
-

A

14.13 14.15 14.8
Contractor's application for Representative issues Employer
Final Payment Certificate Final.Payment Certificate pays
together with remaining to-the-Employer

14 19 Maintenance Retention

Fund and 74.14 Discharge

3.5 Representative shall Fair determination Shall give
Determinations/by the consult with each Party | |if agreement is not notice to
Employer's Representative to reach agreement achieved both Parties

Y

\

Y

In accordance
with the Contract,
taking due regard
of all relevant
circumstances.

Y

Of each
agreement or
determination.

- A A A —L——

Determination

8

Binding until
revised under
20 Claims,
Disputes and
Arbitration.

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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20.1

Contractor's Claims in
connection with the Contract

20.1(a)

the Representative

Contractor gives Notice to

20.1(b)
Contemporary
Records

to be en
extensio
for Com

Contractor considers

and/or any additional
payment.

titled to any
n of the Time
pletion

Describing the event or
circumstances giving rise
to the claim not later
than 28d.

Cut-off period

20.1(c)
Details and Particulars
of the basis of the claim

Contractor shall
keep
contemporary
records on Site
to substantiate
the claimy

Y

Within 42d the
Contractor shall send a
fully detailed claim
which includes full
supporting particulars of
the basis of the claim.

—_— N NN

Contractor became or
should have become aware
of the event.

If Contractor fails to give
Notice within 28d, then no
entitlement.

.<—<28d—>?

<42d

0~

Contractor's Claims — Submission

Within 42d the
Contractor shall
send a fully detailed
claim which includes
full supporting
particulars of the
basis of the claim.

To e-kepton Site
visible for the
Representative.

If the Contractor fails to
establish the principles
of the claim within 424,
the Notice given shall
be deemed to have
lapsed and no longer
considered as a valid

20.1(c)

the basis of the claim

Details and Particulars of.

¢

Within 42d the
Representative shall
respond with approval or
disapproval and detailed
comments and shall

proceed in accordance with

3.5 Determinations.

Notice.

-9

20.1(d)
Employer's Representative
Response

's

¢

The Determination shall be binding
until revised under 20 Claims,

Disputes and

Arbitration (within 28d of

Notice of dissatisfaction under 20.7(d)
Contractor's Claims, and thereafter
proceed in accordance with 20.6 in

writing to the

DAB for its decision).

—N—»

Response by the
Employer's Representative

<42d

—>0

The Employer's Representative fails

to agree or determine the extension

of the Time for Completion and/or
additional payment, either Party may

refer the matter to the DAB.

T

3.5
Determinations by the
Employer's Representative
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20.3
Appointment of the Dispute
Adjudication Board

¢

Parties shall jointly appoint

DAB by the date stated in the
Contract Data.

20.4

Failure to Agree Dispute
Adjudication Board:

if the Parties fail to agree, then
appointment made by the entity
or official named in the Contract.

20.5
Avoidance of Disputes
(If Parties so agree)

Parties may jointly refer to
the DAB to provide
assistance to resolve any
disagreement. Parties are
not bound by any advice
given.

20.6
Obtaining Dispute
Adjudication Board's Decision

¢

Either Party'may refer a
Dispute-ariising under
20.1Contractor's Claims or
20.2 Employer's Claims
within 28d to the DAB in
writing.

—
—

Either Party may
issue a Notice of

28d after receiving
the DAB decision.

i

20.6

Obtaining Dispute
Adjudication
Board's Decision

Settlement of Disputes

10

dissatisfaction within

Both Parties-shall
attempt to settlethe
Dispute amicably.

of arbitration:

?

20.7

Amicable Settlement
(After-Notice of
dissatisfaction)

before/commencement

Arbitration may not be
commenced until 56d
after the Notice of
dissatisfaction is
issued.

i

20.8

Arbitration

(Final settlement by
international arbitration)

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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GENERAL CONDITIONS OF CONTRACT

General Provisions

1.1
Definitions

General Conditions

In the Conditions of Contract ("these Conditions"), which-include Particular Conditions
and these General Conditions, the following-words and expressions shall have the
meanings stated. Words indicating persons or parties include corporations and other
legal entities, except where the context requires_otherwise.

111

1.1.9
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"Accepted Contract Amount” means the amount accepted in the
Letter of Acceptance for.the Design-Build of the Works and the provision
of the Operation Service, including the amount of the Asset Replacement
Fund.

"Asset Replacement Fund" means the fund provided for under Sub-
Clause 14.18 [Asset-Replacement Fund].

“Asset Replacement Schedule” means the schedule referred to in
Sub-Clause14.5 [Asset Replacement Schedule] prepared by the
Contractor_covering the identification and timing of asset replacements.

"Auditing Body" means the independent and impartial body appointed
to-.conduet-the Independent Compliance Audit in accordance with Sub-
Clause 10,3 [Independent Compliance Audit].

"Base-Date" means the date 28 days prior to the latest date for
submission of the Tender.

"Commencement Date" means the date notified under Sub-Clause 8.1
[Commencement Date].

"Commercial Risk" means a risk which results in financial loss and/or
time loss for either of the Parties, where insurance is not generally or
commercially available.

"Commissioning Certificate" means the certificate issued by the
Employer’s Representative to the Contractor under Sub-Clause 11.7
[Commissioning Certificate] marking the end of the Design-Build Period
under Sub-Clause 9.12 [Completion of Design-Build] and the
commencement of the Operation Service Period.

"Commissioning Period" means that period of time when
commissioning tests are being carried out.

"Contract" means the Contract Agreement, the Letter of Acceptance,
the Letter of Tender, these Conditions, the Employer's Requirements, the
Schedules, the Contractor's Proposal, the Operating Licence, and the

1
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1.1.20

1121

further documents (if any) which are listed in the Contract Agreement or
in the Letter of Acceptance.

"Contract Agreement" means the Contract Agreement (if any) referred
to in Sub-Clause 1.6 [Contract Agreement].

"Contract Completion Certificate" means the-eertificate issued by the
Employer’s Representative under Sub-Clause-8.6 [Contract Completion
Certificate).

"Contract Completion Date" means the date contained in the Contract
Completion Certificate as being the date on which the Operation Service
has been completed.

"Contract Data" means the pages completed by the Employer entitled
Contract Data which constitute Part A\of the Particular Conditions.

"Contract Period" means-the Design-Build Period plus the Operation
Service Period.

"Contract Price" meéans jthe ‘price defined in Sub-Clause 14.1 [The
Contract Price], and_includes adjustments in accordance with the
Contract.

"Contractor" means-the person named as Contractor in the Letter of
Tender accepted-by the Employer and the legal successors in title to this
person.

"Contractor's Equipment" means all apparatus, machinery, vehicles
and other things required for the execution and completion of the Works
and the_remedying of any defects. However, Contractor's Equipment
excludes—Temporary Works, Employer’s Equipment (if any), Plant,
Materials and any other things intended to form or forming part of the
Works.

"Contractor's Documents" means the calculations, computer
programs and other software, drawings, manuals, models and other
documents of a technical nature supplied by the Contractor under the
©Contract; as described in Sub-Clause 5.2 [Contractor's Documents].

"Contractor's Proposal" means the document entitled proposal, which
the Contractor submitted with the Letter of Tender, as included in the
Contract.

"Contractor's Personnel" means the Contractor's Representative and
all personnel whom the Contractor utilises on Site, including the staff,
labour and other employees of the Contractor and of each
Subcontractor, and any other personnel assisting the Contractor in the
execution of the Works and provision of the Operation Service.

"Contractor's Representative" means the person named as such by
the Contractor in the Contract or appointed from time to time by the
Contractor under Sub-Clause 4.3 [Contractor's Representative] who
acts on behalf of the Contractor.

"Cost" means all expenditure reasonably incurred (or to be incurred) by

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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1.1
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1.1

1.1

.25

27

.30

.31

32

33

.34

the Contractor, whether on or off the Site, including overhead and similar
charges, but does not include profit.

"Cost Plus Profit" means Cost plus the applicable percentage agreed and
stated in the Contract Data. Such percentage shall only-be’ added where
the Sub-Clause states that the Contractor is entitled to-€ost Plus Profit.

"Country" means the country in which the Site (or most of it) is located,
where the Permanent Works are to be executed.

"Cut-Off Date" means the date, at the end of-a-specified period stated
in the Contract Data, after the Time/for Completion of the Design-Build
or any extension thereto granted/under Sub-Clause 9.3 [Extension of
Time for Completion of Design-Build].

"DAB" means the person or three persons so named in the Contract, or
other person(s) appointed under-Sub+Clause 20.3 [Appointment of the
Dispute Adjudication Board]_or Sub-Clause 20.4 [Failure to Agree
Dispute Adjudication Board], /of Sub-Clause 20.10 [Disputes Arising
During the Operation Service.Period].

"day" means a calendar/day.

"Design-Build"/means all work to be performed by the Contractor under
the Contract t6’design;-build, test and complete the Works and obtain
the Commissiening Certificate issued in accordance with Sub-Clause
9.12 [Completion-of Design-Build].

"Design=Build “Period" means the period from the Commencement
Date to the date stated in the Commissioning Certificate.

"Dispute*~means any situation where (a) one Party makes a claim
against the other Party; (b) the other Party rejects the claim in whole or
in‘part; and (c) the first Party does not acquiesce, provided however that
a failure by the other Party to oppose or respond to the claim, in whole
or in part, may constitute a rejection if, in the circumstances, the DAB or
the-arbitrator(s), as the case may be, deem it reasonable for it to do so.

“Employer" means the person named as Employer in the Contract Data
and the legal successors in title to this person.

"Employer's Equipment" means the apparatus, machinery and vehicles
(if any) made available by the Employer for the use of the Contractor in
the execution of the Works and/or the Operation Service, as stated in the
Employer's Requirements, but does not include Plant which has not
been taken over by the Employer.

"Employer's Personnel" means the Employer's Representative, the
assistants referred to in Sub-Clause 3.2 [Delegation by the Employer's
Representative] and all other staff, labour and other employees of the
Employer's Representative and of the Employer; and any other
personnel notified to the Contractor, by the Employer or the Employer's
Representative, as Employer's Personnel.

"Employer's Representative" means the person appointed by the
Employer to act as Employer’s Representative for the purposes of the

3
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1.1.36

1.1.37

1.1.38

1.1.39

1.1.40

1.1.41

1.1.42

1.1.43

11.44

141.45

1.1.46

Contract and named as such in the Contract Data, or other person
appointed from time to time by the Employer and notified as such to the
Contractor under Sub-Clause 3.4 [Replacement/,of the Employer’s
Representative].

"Employer's Requirements" means the document-entitied Employer's
Requirements, as included in the Contract, ‘and any additions and
modifications made thereto in accordance-with the’ Contract. Such
document specifies the purpose, scope, and/er design and/or other
technical criteria for the execution of the-Works jand provision of the
Operation Service.

"Exceptional Event" means an /event or circumstance which is (a)
beyond a Party’s control; (b) which the Party could not reasonably have
provided against before entering’into the Contract; (c) which having
arisen, such Party could not reasonably|have avoided or overcome; and
(d) which is not substantially attributable to the other Party.

"FIDIC" means the Fédération /Internationale des Ingénieurs-Conseils,
the International Federation of Consulting Engineers.

"Final Payment (Certjficate Design-Build" means the payment
certificate issued for the Design-Build under Sub-Clause 14.12 [Issue of
Final Payment Certificate Design-Build].

"Final Payment-Certificate Operation Service" means the payment
certificate  issued-—for;the Operation Service under Sub-Clause 14.15
[lssue of Final-Payment Certificate Operation Service].

"Final Statement Design-Build" means the Statement defined in Sub-
Clause\14.11 |Application for Final Payment Certificate Design-Build].

{Final Statement Operation Service" means the Statement defined in
Sub-Clause 14.13 [Application for Final Payment Certificate Operation
Servicel.

"Einancial Memorandum" means the document which details the
Employer's financial arrangements and is attached to or forms part of the
Employer's Requirements.

"Foreign Currency" means a currency in which part (or all) of the
Contract Price is payable, but not the Local Currency.

"Goods" means Contractor's Equipment, Materials, Plant and
Temporary Works, or any of them as appropriate.

"Interim Payment Certificate" means a payment certificate issued
under Clause 14 [Contract Price and Payment], other than the Final
Payment Certificates.

"Laws" means all national (or state) legislation, statutes, ordinances and
other laws, and regulations and by-laws of any legally constituted public
authority.

“Letter of Acceptance" means the letter of formal acceptance, signed by
the Employer, of the Letter of Tender, including any annexed memoranda

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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comprising agreements between and signed by both Parties. If there is no
such Letter of Acceptance, the expression "Letter of Acceptance" means
the Contract Agreement and the date of issuing or receiving the Letter of
Acceptance means the date of signing the Contract/Agreement.

"Letter of Tender" means the document entitled Letter.of Tender, which
was completed by the Contractor and includes-the signed offer to the
Employer for the execution of the Works and-provision' of the Operation
Service.

"Local Currency" means the currency of the-Country.

"Maintenance Retention Fund; and "Maintenance Retention
Guarantee" mean the fund and’guarantee respectively provided for
under Sub-Clause 14.19 [Maintenance Retention Fund].

"Materials" means things of all kinds’/(other than Plant) whether on the
Site or otherwise allocated-to_the Contract and intended to form or
forming part of the Works,\including the supply-only Materials (if any) to
be supplied by the Contractor under the Contract.

"Notice" means a/writtéen—communication identified as a Notice and
issued in accordance with-the provisions of Sub-Clause 1.3 [Notices and
Other Communications].

"Operating Licence" means the licence referred to in Sub-Clause 1.7
[Operating Licencel-by which the Employer grants a royalty-free licence
to the Contractor to operate and maintain the Works during the
Operation-Service:

"Operation Management Requirements" means the set of procedures
and-requirements, provided by the Employer, included in the Employer's
Requirements for the proper implementation of the Operation Service.

"Operation and Maintenance Plan" means the plan for operating and
maintaining the facility, submitted by the Contractor, and agreed and
inclyded in the Contract.

“Operation Service" means the operation and maintenance of the
facility as set out in the Operation Management Requirements.

"Operation Service Period" means the period from the date stated in
the Commissioning Certificate as provided for under Sub-Clause 10.2
[Commencement of QOperation Service] to the date stated in the
Contract Completion Certificate.

"Party" means the Employer or the Contractor, as the context requires.

“Performance Security” means the security under Sub-Clause 4.2
[Performance Security].

“Permanent Works" means the permanent works to be designed,
executed and operated by the Contractor under the Contract.

"Plant" means the apparatus, machinery and vehicles intended to form
or forming part of the Permanent Works.

5
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"Provisional Sum" means a sum (if any) which is specified in the
Contract by the Employer as a Provisional Sum, for the execution of any
part of the Works or for the supply of Plant, Materials or-services under
Sub-Clause 13.5 [Provisional Sums].

"Rates and Prices" means the rates and prices inserted.in'the Schedules
for the design, execution and completion of-the” Works and for the
provision of the Operation Service as incorporated in“the Contract.

"Retention Money" means the accumulated retention monies which the
Employer retains under Sub-Clause 14.3 [Application for Advance and
Interim Payment Certificates].

"Retention Period" means the period of. 1 year after the date stated in
the Commissioning Certificate forthe completion of outstanding work.

"Risk of Damage" means a risk which' results in physical loss or damage
to the Works or other property belonging to either Party, other than a
Commercial Risk.

"Schedules" means,/the document(s) entitled Schedules, completed by
the Contractor and/submitted-with the Letter of Tender, as incorporated
in the Contract. Such-documents shall include the Asset Replacement
Schedule, and/may also include data, lists, Schedules of Payments
and/or prices,‘@nd guarantees.

"Schedule_of Payments" means those Schedules (if any) incorporated
in the Contract showing the manner in which payments are to be made
to the Contractor.

"Section" means a part of the Works specified in the Contract Data as
a Section-(if-any).

"Section Commissioning Certificate" means a certificate issued by the
Employer's Representative to the Contractor under Sub-Clause 11.7
[Commissioning Certificate].

"Site" means the places where the Permanent Works are to be executed
and to which Plant and Materials are to be delivered, and where the
Operation Service is to be provided, and any other places as may be
specified in the Contract as forming part of the Site.

"Statement" means a financial Statement submitted by the Contractor
as part of an application, under Clause 14 [Contract Price and Payment],
for a payment certificate.

"Subcontractor" means any person named in the Contract as a
subcontractor, or any person appointed as a subcontractor, for a part of
the Works; and the legal successors in title to each of these persons.

"Tender" means the Letter of Tender and all other documents which the
Contractor submitted with the Letter of Tender, as incorporated in the
Contract.

"Tests on Completion of Design-Build" means the tests which are
specified in the Contract or agreed by both Parties or instructed as a

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008



®FI DI C

Uncontrol | ed Copy,

22/ 11/ 2011,

Li censed copy: wol ver hanpt onuni ,

Variation, and which are to be carried out under Clause 11 [Testing]
before the Works or a Section (as the case may be) are deemed to be fit
for purpose as defined in the Employer’s Requirements.

1.1.77 "Tests Prior to Contract Completion" means the tests {if any) which are
specified in the Contract and any other such tests as'may be agreed by
the Employer’s Representative and the Contraetor or/instructed as a
Variation and which are to be carried out_under C€lause 11 [Testing]
before the expiry of the Contract Period.

1.1.78 "Time for Completion of Design-Build" means-the time for completing
the Design-Build or a Section theregf (as the case may be) under Sub-
Clause 9.2 [Time for Completion’ ,0f-Design-Build], as stated in the
Contract Data (with any extension’ under.Sub-Clause 9.3 [Extension of
Time for Completion of Design-Build]), calculated from the
Commencement Date.

1.1.79 "Temporary Works" means_all temporary works of every kind (other
than Contractor’s Equipment)/required on Site for the execution,
completion and operation of\the Works.

1.1.80 "Unforeseeable" means notreasonably foreseeable by an experienced
contractor by the/date-for.submission of the Tender.

1.1.81 "Variation" means any-change to the Employer’s Requirements or the
Works, which-is-instructed or approved as a Variation under Clause 13
[Variations_and Adjustments].

1.1.82 “Works” means-the Permanent Works and Temporary Works or either of
them/ds appropriate and the facility to be operated by the Contractor
during the Operation Service Period.

1.1.83 year" means 365 days.
1.2
Interpretation In the Contract, except where the context requires otherwise:
(a) werds indicating one gender include all genders;
(b) words-indicating the singular also include the plural and words indicating the
plural also include the singular;
(@) provisions including the word "agree", "agreed" or "agreement" require the
agreement to be recorded in writing;
(o)) "written" or "in writing" means hand-written, type-written, printed or
electronically made, and resulting in a permanent record;
(€ “shall* means that the Party or person referred to has an obligation under the
Contract to perform the duty referred to; and
(M "may" means that the Party or person referred to has the choice of whether to
act or not in the matter referred to.
The marginal words and other headings shall not be taken into consideration in the
interpretation of these Conditions.
'-E___b_ﬂ'“‘
1.3 ,g’?{'_o SN
7c5 YA 70
Notices and:-Other W@ ever these Conditions provide for the giving or issuing of a Notice or other
Communications communication including approvals, certificates, consents, determinations,
\ Q) -'.iQstr‘Uctions and requests, such Notice or communication shall be:
\ K AR
General Conditions \“‘f'lfj_lo_-m 7
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where it is a Notice, identified as a Notice and include reference to the Clause
under which it is issued;

where it is another form of communication, identified as/sueh, and include
reference to the Clause under which it is issued where appropriate;

in writing and delivered by hand (against receipt), sent by-mail/er courier, or
transmitted by using any of the agreed systems of glectronic, transmission as
stated in the Contract Data; and

delivered, sent or transmitted to the address for the recipient’'s communications
as stated in the Contract Data. However:

(i) if the recipient gives Notice of another address; communications and
Notices shall thereafter be delivered/accordingly; and

(ii) if the recipient has not stated otherwise when requesting an approval or
consent, it may be sent to the address from which the request was issued.

Notices and other communications shall not be unreasonably withheld or delayed.
When a certificate is issued to a Party, the cettifier shall send a copy to the other Party.
When a Notice is issued to a Party, by the other Party or the Employer’s
Representative, a copy shall be sent tothe’ Employer’s Representative or the other
Party, as the case may be.

1.4

Law and Language The Contract shall be governed/by the-law of the country (or other jurisdiction) stated
in the Contract Data.

If there are versions of any-part of the Contract which are written in more than one
language, the version which is-in-the ruling language stated in the Contract Data shall
prevail.

The language for communications shall be that stated in the Contract Data. If no
language is stated‘\there,/ the language for communications shall be the ruling
language of the-Contract:

1.5

Priority of Documents The documents forming the Contract are to be taken as mutually explanatory of one
another. For. the purposes of interpretation, the priority of the documents shall be in
accordancel with-the following sequence:

—_— e o~ —~ N~ —~
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the €ontract Agreement (if any),

the Letter of Acceptance,

the/LLetter of Tender,

the’ Particular Conditions Part A — Contract Data,

the Particular Conditions Part B — Special Provisions,

these General Conditions,

the Employer's Requirements,

the Schedules, and

the Contractor's Proposal and any other documents forming part of the Contract.

If an ambiguity or discrepancy is found in the documents, the Employer's
Representative shall issue any necessary clarification or instruction.

110 Df ) \
Contract Agreerp/ ﬁéfe\Partles shall enter into a Contract Agreement within 28 days after the Contractor
j B rec‘eives the Letter of Acceptance, unless they agree otherwise. The Contract
*., \ Agreement shall be based upon the sample form included in the tender documents.
\ : /ecosts of stamp duties and similar charges (if any) imposed by law in connection

\
N\
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1.7

with entry into the Contract Agreement shall be borne by the Employer.

Operating Licence

Together with the Letter of Acceptance, the Employer shall issug 1o the Contractor the
Operating Licence or equivalent legal authorisation to enable~the. Contractor to
operate and maintain the Works during the Operation Service Period.

The Operating Licence shall automatically come into full force and,effect upon the issue
of the Commissioning Certificate upon completion of the Design-Build under Sub-Clause
9.12 [Completion of Design-Build] and shall remain in force.until the issue of the Contract
Completion Certificate under Sub-Clause 8.6 [Contract Completion Certificate].

The Operating Licence shall only extend to thosé-parts of the Site which it is required
to occupy for the purposes of carrying out the’Works. and Operation Service as set
out in the Contract. The Operating Licence granted pursuant to this Sub-Clause shall
not operate nor be deemed to operate as a/tenement or a demise of the Site or any
part thereof. The Contractor shall not have'or-be entitled to any estate right, title, or
interest in the Site. The licence will immediately terminate upon the termination of this
Contract for whatever reason.

1.8

Assignment

1.9

Neither Party shall assign the whole/or-any part of the Contract or any benefit or
interest in or under the Contract. However, either Party:

(a) may assign the whole’or any part with the prior agreement of the other Party,
at the sole discretion-of.such other Party; and

(b) may, as security in_favour-ef,a bank or financial institution, assign its right to any
monies due, or to-become due, under the Contract.

Care and Supply of
Documents

1.10

Each of the Contractor's/ Documents shall be in the custody and care of the
Contractor, unless and-until taken over by the Employer. Unless otherwise stated in
the Contract, the Contractor shall supply to the Employer's Representative six copies
of each of the.Contractor's Documents.

The Contractor shall keep, on the Site, a copy of the Contract, publications named in
the Employer's-Requirements, the Contractor's Documents, and Variations and other
communications given under the Contract. The Employer's Personnel shall have the
right-of-access to all these documents at all reasonable times.

If.a Party becomes aware of an error or defect of a technical nature in a document
which-was prepared for use in executing the Works, the Party shall promptly give
Notice to the other Party of such error or defect.

Errors in the Employer's
Requirements

Notwithstanding the Contractor’s obligations to scrutinise the Employer’s
Requirements under Sub-Clause 5.1 [General Design Obligations], if the Contractor
finds an error in the Employer’s Requirements, he shall immediately give a written
Notice to the Employer’s Representative advising him of the nature and details of the
error and requesting instruction regarding its rectification.

~ZeD DQKAQer receiving this Notice, the Employer’s Representative shall, without prejudice to
fé\? . oﬁt;er rights and obligations of the Parties, promptly confirm to the Contractor:
[w .z_
e =
k. ' @ .-'| whether or not there is an error in the Employer's Requirements as stated in the
N A /  Contractor's Notice;
o Anrm o0
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(b) whether or not an experienced contractor should have discovered the error
when scrutinising the Employer’s Requirements under Sub-Clause 5.1 [General
Design Obligations]; and

(c) the measures which the Employer's Representative requires the Contractor to
take to rectify the error.

If the Contractor suffers delay and/or incurs cost as al'result of /an error in the
Employer’s Requirements, and an experienced contracter-exercising due care would
not have discovered the error when scrutinising the Employer’s, Requirements under
Sub-Clause 5.1 [General Design Obligations], the Contractor shall be entitled, subject
to Sub-Clause 20.1 [Contractor’s Claims], to:

(i) an extension of time for any such delay, if,completion is or will be delayed under
Sub-Clause 9.3 [Extension of Time for Completion of Design-Build]; and
(ii) payment of any such Cost Plus Profit, which shall be included in the Contract Price.

1.11

Employer's Use of As between the Parties, the Contractor,shall retain the copyright and other intellectual
Contractor's Documents  property rights in the Contractor's Documents and other design documents made by
(or on behalf of) the Contractor.

The Contractor shall be deemed (by signing the Contract) to give to the Employer a
non-terminable transferable non-exclusive royalty-free licence to copy, use and
communicate the Contractor’s Bocuments, including making and using modifications
of them. This licence shall:

(a) apply throughout the actualor intended working life (whichever is longer) of the
relevant part of the-Works;

(b) entitle any person-in proper possession of the relevant part of the Works to
copy, use and communicate the Contractor's Documents for the purposes of
completing,\ \operating, maintaining, altering, adjusting, repairing and
demolishing the-Werks;

() in the case of {Contractor's Documents which are in the form of computer
programs.and other software, permit their use on any computer on the Site and
other places—as envisaged by the Contract, including replacements of any
computers supplied by the Contractor; and

(d)  enable the,Employer to relet the Contract as provided for under Sub-Clause
15.2/[Termination for Contractor's Default].

The Contractor's Documents and other design documents made by (or on behalf of)
the Contractor shall not, without the Contractor's consent, be used, copied or
communicated to a third party by (or on behalf of) the Employer for purposes other
than those permitted under this Sub-Clause.

1.12

Contractor's Use of As between the Parties, the Employer shall retain the copyright and other intellectual

Employer's Documénts property rights in the Employer's Requirements and other documents made by (or on
behalf of) the Employer. The Contractor may, at his cost, copy, use, and obtain
communication of these documents for the purposes of the Contract. They shall not,
without the Employer's consent, be copied, used, or communicated to a third party
by the Contractor, except as necessary for the purposes of the Contract.

%,5 DG
1.13 ;'70 —2 ‘;\
Confidential De.t@fils B Thel Contractor shall disclose all such confidential and other information as the
Y : Employer s Representative may reasonably require in order to verify the Contractor's
\ 2
\ - o/m(phance with the Contract.
s ’\0
\ fch 22 .
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1.14

The Contractor shall treat the details of the Contract as private and confidential,
except to the extent necessary to carry out his obligations under.the Contract. The
Contractor shall not publish, permit to be published, or disclose any particulars of the
Contract in any trade or technical paper or elsewhere without the préevious/consent in
writing of the Employer. The said consent shall not be unreasonably withheld.

The Employer shall treat all information designated by the Contractor as confidential, as
confidential, and shall not disclose it to third parties, except-as maybe necessary when
exercising his rights under Sub-Clause15.2 [Termination for Centractor's Default].

Compliance with Laws

The Contractor shall, in performing the Contract, comply with applicable Laws.
Unless otherwise stated in the Employer's Requirements:

() the Employer shall have obtained (or shall obtain) the planning, zoning, building
permit, or similar permission for the' Permanent Works and for the Operation
Service, and any other permissions described in the Employer's Requirements
as having been (or being) obtained by the Employer; and the Employer shall
indemnify and hold the Contracter —harmless against and from the
consequences of any failure to do so;

(b)  the Contractor shall give all notices, pay all taxes, duties and fees, and obtain all
further permits, licences and-approvals, as required by the Laws, in relation to the
design, execution and completion_of the Works and Operation Service and the
remedying of any defécts; and the Contractor shall indemnify and hold the
Employer harmless against and-from the consequences of any failure to do so; and

(c) the Contractor shall'atall times and in all respects comply with, give all notices
under, and pay all_ fees-required by any licence obtained by the Employer in
respect of the Site_or the Works or Operation Service, whether relating to the
Works or Operation.Service on or off the Site.

1.15
Joint and Several If the Contracter_constitutes (under applicable Laws) a joint venture, consortium or
Liability other unincorporated grouping of two or more persons:
(a) these persons-shall be deemed to be jointly and severally liable to the Employer
forthe performance of the Contract;
(b)  these persons shall notify the Employer of their leader who shall have authority
to-bind the Contractor and each of these persons; and
(c) theContractor shall not alter his composition or legal status without the prior
consent of the Employer.
ThesEmployer
21

Right of Access to
the Site

The Employer shall give the Contractor right of access to, and possession of, all or
part of the Site within the time (or times) stated in the Contract Data. The right and
possession may not be exclusive to the Contractor. If, under the Contract, the
Employer is required to give the Contractor possession of any foundation, structure,
plant or means of access, the Employer shall do so in the time and manner stated in

4’@5_55_ e Employer's Requirements. However, the Employer may withhold any such right or

_fé\? . 6’w\$ession until the Performance Security has been received.
0 L —
k. ' Ifino/such time is stated in the Contract Data, the Employer shall give the Contractor
N ' rqihgh:t' of access to, and possession of, the Site within such times as may be required
N NADic 290
General Conditions ~—— 11
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2.2

to enable the Contractor to proceed in accordance with the programme submitted
under Sub-Clause 8.3 [Programmel.

If the Contractor suffers delay and/or incurs cost as a result_of/a failure by the
Employer to give any such right or possession within such time, the-Contractor shall
give Notice to the Employer's Representative and shall be entitled. subject to Sub-
Clause 20.1 [Contractor's Claims] to:

(a) an extension of time for any such delay, if completiontis or will be delayed,
under Sub-Clause 9.3 [Extension of Time for Completion ,of Design-Build]; and

(b) payment of any such Cost Plus Profit, which shall"‘be“included in the Contract
Price.

After receiving this Notice, the Employer's Representative,shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agréeor determine these matters.

However, if and to the extent that the Employer's failure was caused by any error or
delay by the Contractor, including an error-in, or delay in the submission of, any of the
Contractor's Documents, the Contractor, shall not be entitled to such extension of
time or cost.

Permits, Licences or The Employer shall provide, /at the request of the Contractor, such reasonable

Approvals

2.3

assistance as to allow the Contractor to obtain:

(@) copies of the Laws of the Country which are relevant to the Contract but are
not readily available; and

(b) any permits, licences or approvals required by the Laws of the Country,
including details-of-the-information required to be submitted by the Contractor
in order to obtain such permits, licences or approvals:

(i) which the-Contractor is required to obtain under Sub-Clause 1.14
[Compliance with Laws];

(ii) for.the delivery of Goods, including clearance through customs; and

(i) forthe-export of Contractor's Equipment when it is removed from the Site.

Employer's Personnel The Employer shall be responsible for ensuring that the Employer's Personnel and the

2.4

Employer's-other contractors on the Site:

(@ co-operate with the Contractor's efforts under Sub-Clause 4.6 [Co-operation]; and

(b)~_"take actions similar to those which the Contractor is required to take under sub-
paragraphs (a), (b) and (c) of Sub-Clause 4.8 [Safety Procedures] and under
Sub-Clause 4.18 [Protection of the Environment].

Employer's Financial The Employer’s arrangements for financing the design, execution and operation of the

Arrangements

12

Works, including the provision of the Asset Replacement Fund, shall be detailed in the
Financial Memorandum.

~ If the Employer intends to make any material changes to the financial arrangements
/\jgﬂ_) 5591'\has to do so because of changes in his financial or economic situation, the
%) loyer shall give Notice to the Contractor, with detailed particulars. Within 28 days
afte?ﬁ recelvmg any request of the Contractor the Employer shall give reasonable

\ \ evndence that financial arrangements have been made and are being maintained

\ K - /ﬁh will enable the Employer to pay the Contract Price.

\“‘P‘?’D'c ?(‘Q
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The BEmployer's Representative

3.1

Employer's
Representative's Duties
and Authority

The Employer shall appoint the Employer's Representative prior to-the signing of the
Contract, who shall be suitably qualified and experienced and whao shall carry out the
duties assigned to him in the Contract. The Employer's Repréesentative's staff shall
include suitably qualified engineers and other professionals who“are competent to
carry out these duties.

The Employer's Representative shall have no authority to-amend the Contract.

The Employer's Representative may exercise the authority attributable to the Employer's
Representative as specified in or necessarily to“be implied from the Contract.

The Employer undertakes not to impose | further) constraints on the Employer's
Representative's authority, except as agreed with the Contractor.

However, whenever the Employer's Representative exercises a specified authority for
which the Employer's approval is required;.then (for the purposes of the Contract) the
Employer shall be deemed to have/given approval.

Except as otherwise stated in these-Conditions:

(a) whenever carrying out-duties-or-exercising authority, specified in or implied by the
Contract, the Employer's Representative shall be deemed to act for the
Employer;

(b) the Employer's Representative has no authority to relieve either Party of any
duties, obligations er responsibilities under the Contract; and

(c) any approval/ check; certificate, consent, examination, inspection, instruction,
Notice, proposal, request, test or similar act by the Employer's Representative
(including absence-of disapproval) shall not relieve the Contractor from any
responsibility he\has under the Contract, including responsibility for errors,
omissions, discrepancies and non-compliances.

3.2
Delegation by the
Employer's
Representative

The Employer's-Representative may from time to time assign duties and delegate
authority-to/assistants, and may also revoke such assignment or delegation. These
assistants~may include independent inspectors (other than the Auditing Body)
appointedto inspect and/or test items of Plant and/or Materials and/or workmanship
or\monitor/ the provision of the Operation Service. The assignment, delegation or
revocation shall be in writing and shall not take effect until copies have been received
by both Parties. However, unless otherwise agreed by both Parties, the Employer’s
Representative shall not delegate the authority to determine any matter in accordance
with’Sub-Clause 3.5 [Determinations].

Assistants shall be suitably qualified persons, who are competent to carry out these
duties and exercise this authority, and who are fluent in the language for
communications defined in Sub-Clause 1.4 [Law and Language].

Each assistant, to whom duties have been assigned or authority has been delegated,

LD Do all only be authorised to issue instructions to the Contractor to the extent defined
é\’? §t he delegation. Any approval, check, certificate, consent, examination, inspection,
;;_,L mstii\fctlon Notice, proposal, request, test or similar act by an assistant, in
k ' accordance with the delegation, shall have the same effect as though the act had
'\ ' been an act of the Employer's Representative. However:
General Conditions \ J&fulo JO/ 13
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(a) any failure to disapprove any work, Plant, Materials or any part of the Operation
Service shall not constitute approval, and shall therefore not.prejudice the right
of the Employer's Representative to reject the work, Plant, Materials or any part
of the Operation Service; and

(b) if the Contractor questions any determination or instruction-ef an/assistant, the
Contractor may refer the matter to the Employer's Representative, who shall
promptly confirm, reverse or vary the determination or-instruction.

3.3

Instructions of the The Employer's Representative may issue to the Contractor (at any time) instructions

Employer's which may be necessary for the execution of the Works-and the remedying of any

Representative defects, all in accordance with the Contract//The Contractor shall only take
instructions from the Employer's Representative; or_from an assistant to whom the
appropriate authority has been delegated under ~this Clause. If an instruction
constitutes a Variation, Clause 13 [Variations and Adjustments] shall apply.

The Contractor shall comply with the ‘instructions given by the Employer's
Representative or delegated assistant on-any matter related to the Contract. These
instructions shall be given in writing.

If the Contractor considers that any/instruction of the Employer’s Representative does
not comply with applicable Laws.or/is technically impossible, he shall immediately
notify the Employer’s Representative in.writing. The Employer’s Representative shall
then either confirm or amend’such instruction.

3.4

Replacement of the If the Employer intends to replace the Employer's Representative, the Employer shall,

Employer's not less than 42 days befare the intended date of replacement, give Notice to the

Representative Contractor of the name,-address and relevant experience of the intended replacement
Employer's Representative:

The Employer shall not-replace the Employer's Representative with a person against
whom the Contractof, raises reasonable objection by Notice to the Employer, with
supporting particulars:

3.5

Determinations Whenever these-Conditions provide that the Employer's Representative shall proceed
in accordance with this Sub-Clause to agree or determine any matter, the Employer's
Representative shall consult with each Party in an endeavour to reach agreement. If
agreement, is not achieved, the Employer's Representative shall make a fair
determination in accordance with the Contract, taking due regard of all relevant
circumstances.

The Employer's Representative shall give Notice to both Parties of each agreement or
determination, with supporting particulars. Each Party shall give effect to each
agreement or determination unless and until revised under Clause 20 [Claims,
Disputes and Arbitration].

-

TheContractor

4.1 / = DO'O(\

Contractor's Gegeral fis Thel \Contractor shall design, execute and complete the Works and provide the
Obligations \ : Operﬂlatlon Service in accordance with the Contract and shall remedy any defects in
\ e/VVorks When completed, the Works shall be fit for the purposes for which the

14 4 IDIC ?(‘G
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4.2

Works are intended as defined in the Contract, and the Contractor shall be
responsible for ensuring that the Works remain fit for such purposes during the
Operation Service Period.

The Contractor shall provide the Plant and Contractor's Documents-specified in the
Contract, and all Contractor's Personnel, Goods, consumables and-other things and
services, whether of a temporary or permanent nature,—required to meet the
Contractor's obligations under the Contract.

The Works shall include any work which is necessary to satisfy the Employer's
Requirements, Contractor's Proposal and Schedules, oris-implied by the Contract,
and all works which (although not mentioned iy the Contract) are necessary for
stability or for the completion, or safe and proper-operation, of the Works.

The Contractor shall be responsible for the/adequacy, stability and safety of all Site
operations, of all methods of construction and of all the Works during both the Design-
Build Period and the Operation Service Period.

The Contractor shall, whenever required. by the’ Employer's Representative, submit
details of the arrangements and methods which the Contractor proposes to adopt for
the execution of the Works. No/significant’ alteration to these arrangements and
methods shall be made without this having previously been notified to the Employer's
Representative.

The Contractor shall attend-all meetings as reasonably required by the Employer or
the Employer's Representative.

Performance Security

oS
(&

vl

P

General Conditions
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The Contractor shall“obtainat his cost the Performance Security for proper
performance of the [Contract, in the amounts and currencies set out in the Contract
Data. If no amount\is_stated/in the Contract Data, this Sub-Clause shall not apply.

At the end of the Retention Period, the Contractor is entitled to a reduction of the
amount of the Rerformance Security, as stated in the Contract Data.

The Contractor shall deliver the Performance Security to the Employer within 28 days after
receiving the Letter of Acceptance, and shall send a copy to the Employer's
Representative. The Performance Security shall be issued by an entity and from within a
country-(or-ether jurisdiction) approved by the Employer, and shall be based on the sample
form included in the tender documents, or in another form approved by the Employer.

The-Contractor shall ensure that the Performance Security is valid and enforceable until
the/issue of the Contract Completion Certificate. If the terms of the Performance
Security specify its expiry date, and the Contractor has not become entitled to receive
the-Contract Completion Certificate by the date 28 days prior to the expiry date, the
Contractor shall extend the validity of the Performance Security until the Works and the
Operation Service have been completed (or alternatively, until the Contractor has been
entitled to receive the Contract Completion Certificate). Failure by the Contractor to
maintain the validity of the Performance Security shall be grounds for termination in
accordance with Sub-Clause 15.2 [Termination for Contractor's Default].

//'Eé_ﬁf‘jg e Employer shall not make a claim under the Performance Security except for

& m_unts to which the Employer is entitled under the Contract in the event of:

@ | failure by the Contractor to extend the validity of the Performance Security as
described in the preceding paragraph, in which event the Employer may claim

15
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the full or, in case of an earlier reduction, the reduced amount of the
Performance Security;

(o) failure by the Contractor to pay the Employer an amount due, as either agreed
by the Contractor or determined under Sub-Clause 3.5 [Déterminations] or
Clause 20 [Claims, Disputes and Arbitration], within 42 -days after this
agreement or determination;

(c) failure by the Contractor to remedy a default within 42-days after receiving the
Employer's Notice requiring the default to be remedied; or

(d)  circumstances which entitle the Employer to terminate-under Sub-Clause 15.2
[Termination for Contractor's Default], irrespective of whether Notice of
termination has been given.

The Employer shall indemnify and hold the Contractor harmless against and from all
damages, losses and expenses (including legal feesand expenses) resulting from a
claim under the Performance Security which’the Employer was not entitled to make.

The Employer shall return the Performance ‘Security/to the Contractor within 21 days
after receiving a copy of the Contract Gempletion Certificate.

4.3

Contractor's The Contractor shall appoint the Gontractor’'s Representative and shall give him all
Representative authority necessary to act on the Contractor's behalf under the Contract.

Unless the Contractor's Représentative is named in the Contract, the Contractor shall,
prior to the Commencemeént Date;- submit to the Employer's Representative for
consent the name and particulars of the person the Contractor proposes to appoint
as Contractor's Representative.~If,consent is withheld or subsequently revoked, or if
the appointed person failsto act as Contractor's Representative, the Contractor shall
similarly submit the~name ~and particulars of another suitable person for such
appointment.

The Contractor shall het,-without the prior consent of the Employer's Representative,
revoke the appointment of the Contractor's Representative or appoint a replacement.

The whole time of-the Contractor's Representative shall be given to directing the
Contracter's performance of the Contract. If the Contractor's Representative is to be
temporarily absent from the Site during the execution of the Works or provision of the
Operation/3ervice, a suitable replacement person shall be appointed, subject to the
Employer's-Representative's prior consent, and the Employer's Representative shall
be/notified\accordingly.

The-Contractor's Representative shall, on behalf of the Contractor, receive instructions
under Sub-Clause 3.3 [Instructions of the Employer's Representative].

The/Contractor's Representative may delegate any powers, functions and authority to
any competent person, and may at any time revoke the delegation. Any delegation or
revocation shall not take effect until the Employer's Representative has received prior
Notice signed by the Contractor's Representative, naming the person and specifying
the powers, functions and authority being delegated or revoked.

The Contractor's Representative and all these persons shall be fluent in the language
/}{@Tﬁ'ﬁ@%pommunications defined in Sub-Clause 1.4 [Law and Languagel].
o 2\
I 4
Subcontractorsy The Contractor shall not subcontract the whole of the Works. Unless otherwise
\ 5 eggq/r/e’ed, the Contractor shall not subcontract the provision of the Operation Service.
16 NS>
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4.5

The Contractor shall be responsible for the acts or defaults of any Subcontractor, his
agents or employees, as if they were the acts or defaults of the Contractor. Unless
otherwise stated in the Particular Conditions:

() the Contractor shall not be required to obtain consent to suppliers/of Materials,
or to a subcontract for which the Subcontractor is named-in-the’Contract;

(b) the prior consent of the Employer's Representative 'shall e obtained to other
proposed Subcontractors; and

(€ the Contractor shall give Notice to the Employer's Representative not less than
28 days' prior to the intended date of the._commencement of each
Subcontractor's work, and of the commencement of such work on the Site.

If any Subcontractor is entitled under any contraGt or.agreement relating to the Works
to relief from any risk on terms additional to of broader, than those specified in the
Contract, such additional or broader events, or circumstances shall not excuse the
Contractor's non-performance or entitle him( to relief under the Contract.

Nominated
Subcontractors

In this Sub-Clause, "nominated Subcontractor'means a Subcontractor named as
such in the Employer's Requirements or whom the Employer's Representative, under
Clause 183 [Variations and Adjustments], instructs the Contractor to employ as a
Subcontractor. The Contractor/ §hall/not~“be under any obligation to employ a
nominated Subcontractor against whom the Contractor raises reasonable objection
by Notice to the Employer's,/Representative as soon as practicable, with supporting
particulars.

4.6

Co-operation

The Contractor shall, as-specified in the Contract or as instructed by the Employer's
Representative, allow appropriate opportunities for carrying out work to:

() the Employer's Personnel;
(b)  any othercontractors employed by the Employer; and
() the personnel of\any legally constituted public authorities;

who may be empleyed in the execution on or near the Site of any work not included
in the Contract.

Any such.instruction shall constitute a Variation if and to the extent that it causes the
Contractor-to, incur Unforeseeable cost. Services for these personnel and other
contractors may include the use of Contractor's Equipment, Temporary Works or
access arrangements which are the responsibility of the Contractor.

The Contractor shall be responsible for his construction and operation activities on the
Site, and shall co-ordinate his own activities with those of other contractors to the
extent (if any) specified in the Employer's Requirements.

If, under the Contract, the Employer is required to give to the Contractor possession
of any foundation, structure, plant or means of access in accordance with
Contractor's Documents, the Contractor shall submit such documents to the
Employer's Representative in the time and manner stated in the Employer's
Requirements.

4.7

Setting Out~_ (4

\

General Conditions

/__._—

>
Q
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Th%‘ ontractor shall set out the Works in relation to original points, lines and levels of
reference specified in the Contract or notified by the Employer's Representative. The
Contractor shall be responsible for the correct positioning of all parts of the Works,

17
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4.8

and shall rectify any error in the positions, levels, dimensions or alignment of the
Works.

The Employer shall be responsible for any errors in these specified of notified items of
reference, but the Contractor shall use reasonable efforts to, verify-their accuracy
before they are used.

If the Contractor suffers delay and/or incurs cost from_executing/work which was
necessitated by an error in these items of reference, and an-experienced contractor
could not reasonably have discovered such error and-avoided this delay and/or cost,
the Contractor shall give Notice to the Employer's Representative and shall be entitled
subject to Sub-Clause 20.1 [Contractor's Claims] to:

(a) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 9.3 [Extension of Time for Completion of Design-Build]; and

(b) payment of any such Cost Plus Profit, which)shall be included in the Contract
Price.

After receiving this Notice, the Employer's.Representative shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agtee or determine (i) whether and (if so) to
what extent the error could not reasonably have been discovered, and (i) the matters
described in sub-paragraphs (a)/and (b)-above related to this extent.

Safety Procedures The Contractor shall;

5

comply with all applicable-safety regulations;

(b) take care for the safety of all persons entitled to be on the Site;

(c) use reasonable_gfforts_to keep the Site and Works clear of unnecessary
obstruction §0 as to\avoid danger to these persons;

d provide fencing, lighting, guarding and watching of the Works until the issue of
the Contract Completion Certificate; and

(€ provide (any Temporary Works (including roadways, footways, guards and

fences)\which may be necessary, because of the execution of the Works, for

the use and-protection of the public and of owners and occupiers of adjacent

land:

4.9

Quality Assurance The-Contractor shall institute a quality assurance system to demonstrate compliance

with the requirements of the Contract. The system shall be in accordance with the
details stated in the Contract. The Employer's Representative shall be entitled to audit
any-aspect of the system.

Details of all procedures and compliance documents shall be submitted to the
Employer's Representative for information before each design, execution and
operation stage is commenced. When any document of a technical nature is issued
to the Employer's Representative, evidence of the prior approval by the Contractor
himself shall be apparent on the document itself.

Compliance with the quality assurance system shall not relieve the Contractor of any

410
Site Data

18

| the Base Date, all relevant data in the Employer's possession on sub-surface,

\ S Q}ygrblogical and climatic conditions at the Site, including environmental aspects. The

NRADiG 20 ,
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4.1

Employer shall similarly make available to the Contractor all such data which come
into the Employer's possession after the Base Date. The Contractor shall be
responsible for interpreting all such data.

To the extent which was practicable (taking account of cost and time);.the Contractor
shall be deemed to have obtained all necessary information/as to-risks, ‘contingencies
and other circumstances which may influence or affect the-Tender or Works or the
provision of the Operation Service. To the same extent;.the ;Contractor shall be
deemed to have inspected and examined the Site, its surroundings, the above data
and other available information, and to have been‘satisfied before submitting the
Tender as to all relevant matters, including (without limitationy:

(@ the form and nature of the Site, including/sub-surface conditions;

(o the hydrological and climatic conditions;

(c) the extent and nature of the work and’Goods necessary for the execution and
completion of the Works and the remedying of any defects;

(d) the Laws, procedures of regulatory and.other authorities and labour practices
of the Country; and

(e) the Contractor's requirements\for/access, accommodation, facilities,
personnel, power, transport, water ‘and other services.

-

Sufficiency of the
Accepted Contract
Amount

412

The Contractor shall be deemed to:

(a) have satisfied himself’as to-the correctness and sufficiency of the Accepted
Contract Amount; and

(b) have based the Accepted; Contract Amount on the data, interpretations,
necessary information, inspections, examinations and satisfaction as to all
relevant mattersreferred;to in Sub-Clause 4.10 [Site Data], and any further data
relevant to the Contractor's design.

The Accepted Contract-Amount covers all the Contractor's obligations under the
Contract (including those under Provisional Sums, if any) and all things necessary for
the proper design, execution and completion of the Works, the remedying of any
defects and the proevision of the Operation Service.

Unforeseeable Physical
Conditions

SEQRK

-

\@ A Qv
Npic 2

General Conditions ~

In this-Sub5Clause, "physical conditions" means natural physical conditions and man-
made—and-_other physical obstructions and pollutants, which the Contractor
encounters at the Site when executing the Works, including sub-surface and
hydrological conditions but excluding climatic conditions.

If the Contractor encounters adverse physical conditions which he considers to have
been Unforeseeable, the Contractor shall give Notice to the Employer's
Representative as soon as practicable.

This Notice shall describe the physical conditions, so that they can be inspected by
the Employer's Representative, and shall set out the reasons why the Contractor
considers them to be Unforeseeable. The Contractor shall continue executing the
Works, using such proper and reasonable measures as are appropriate for the
physical conditions, and shall comply with any instructions which the Employer's

fé\'"gfé_ﬁf_j“ presentative may give. If an instruction constitutes a Variation, Clause 13 [Variations

a(ﬁm\_Adjustments] shall apply.

If anllbl to the extent that the Contractor encounters physical conditions which are
Unforeseeable, gives such a Notice, and suffers delay and/or incurs cost due to these

19
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4.13

conditions, the Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor's
Claims] to:

) an extension of time for any such delay, if completion/is_or will oe delayed,
under Sub-Clause 9.3 [Extension of Time for Completion, of-Design-Build]; and
(b) payment of any such Cost, which shall be included in/the Contract Price.

After receiving such Notice and inspecting and/or investigating these physical
conditions, the Employer's Representative shall proceed in~accordance with Sub-
Clause 3.5 [Determinations] to agree or determine (i) whether and (if so) to what extent
these physical conditions were Unforeseeable, and (i) the-matters described in sub-
paragraphs (a) and (b) above.

However, before additional Cost is finally agreed™ar, determined under (i), the
Employer's Representative may also review~whether other physical conditions in
similar parts of the Works (if any) were more favourable than could reasonably have
been foreseen when the Contractor submitted _the /Tender. If and to the extent that
these more favourable conditions were-encountered, the Employer's Representative
may proceed in accordance with Sub-Cladse’ 3.5 [Determinations] to agree or
determine the reductions in Cost which were due to these conditions, which may be
included (as deductions) in the Contract Price and payment certificates. However, the
net effect of all adjustments undef._sub=paragraph (b) and all these reductions, for all
the physical conditions encountered-in-similar parts of the Works, shall not result in a
net reduction in the Contract/Price.

The Employer's Representative may take account of any evidence of the physical
conditions foreseen by _the Contractor when submitting the Tender, which may be
made available by the Centractor, but shall not be bound by any such evidence.

Rights of Way and

The Contractor shall.bear all costs and charges for special and/or temporary rights-

Facilities of-way which he_may-require, including those for access to the Site. The Contractor
shall also obtain, at his risk and cost, any additional facilities outside the Site which he
may require forthe purposes of the Works.

414

Avoidance of The Contractor-shall not interfere unnecessarily or improperly with:

Interference
(a) the eonvenience of the public; or
() the 'access to and use and occupation of all roads and footpaths, irrespective

of whether they are public or in the possession of the Employer or of others.
The Contractor shall indemnify and hold the Employer harmless against and from all
damages, losses and expenses (including legal fees and expenses) resulting from any
sueh unnecessary or improper interference.

415

Access Route

20

The Contractor shall be deemed to have been satisfied as to the suitability and
availability of access routes to the Site. The Contractor shall use reasonable efforts to
prevent any road or bridge from being damaged by the Contractor's traffic or by the
Contractor's Personnel. These efforts shall include the proper use of appropriate

/ﬁ%ﬁfb'ﬁwf{wioles and routes.
)

A<}
3

\
\
N\

&ffﬁnc 20

P
Z\

Ex@pt as otherwise stated in these Conditions:

(g) / the Contractor shall (as between the Parties) be responsible for any
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416

maintenance which may be required as a result of his use of access routes;

(o) the Contractor shall provide all necessary signs or directions along access
routes, and shall obtain any permission which may be/required from the
relevant authorities for his use of routes, signs and directiens;

(c) the Employer shall not be responsible for any claims which-may arise from the
use or otherwise of any access route;

(d)  the Employer does not guarantee the suitability or-availability of particular
access routes; and

(e Costs due to non-suitability or non-availability, for the\use required by the
Contractor, of access routes shall be borne by-the Contractor.

Transport of Goods

417

Unless otherwise stated in the Particular Conditions:

() the Contractor shall give Notice to the’lEmployer's Representative not less than
21 days prior to the date on which any Plant or a major item of other Goods
will be delivered to the Site; and

(b) the Contractor shall be responsible-for packing, loading, transporting, receiving,
unloading, storing and protecting.all Goods and other things required for the
Works or provision of Operation Service; and

(€ the Contractor shall indemnify ‘and hold the Employer harmless against and
from all damages, losses’ and/expenses (including legal fees and expenses)
resulting from the transport of Goods, and shall negotiate and pay all claims
arising from their transport.

Contractor's Equipment

418

The Contractor shall be responsible for all Contractor's Equipment. When brought on
to the Site, Contractor's-Equipment shall be deemed to be exclusively intended for the
execution of the Works and provision of the Operation Service. The Contractor shall
not remove from the Site’any major items of Contractor's Equipment without the
consent of the Employer's Representative. However, consent shall not be required for
vehicles transperting Geeds or Contractor's Personnel off Site.

Protection of the
Environment

4.19

The Contractor shalltake all reasonable steps to protect the environment (both on and
off the Site).and to limit damage and nuisance to people and property resulting from
pollution, noise-and other results of his operations.

The-Contractor shall ensure that emissions, surface discharges and effluent from the
Contractor!s activities shall not exceed the values indicated in the Employer's
Requirements, and shall not exceed the values prescribed by applicable Laws.

Electricity, Water and
Gas

Except as stated below, the Contractor shall be responsible for the provision of all
electricity, water and other services he may require.

The Contractor shall be entitled to use for the purposes of the Works and provision of
the Operation Service such supplies of electricity, water, gas and other services as
may be available on the Site and of which details are given in the Employer's
Requirements.

4’5\5_56“ such a case the Contractor shall take over in his own name and shall be responsible

_fé\? + f&,llayment of the electricity, water, gas and other services to the utility provider. The
:: Co'r'gt actor will be allowed to take over the existing service entry and provision points
k. ' and shall be responsible for taking and recording such information as is necessary for
N ' tcpe/,Utility providers to correctly charge the Contractor from the Commencement Date.
o Anrm o0
General Conditions \“‘f'lfj_l G_-'il---" 21
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4.20 The Employer shall make the Employer's Equipment (if any) available for the use of the

Employer's Equipment Contractor in the execution of the Works in accordance with the details, arrangements

and Free-Issue Materials and prices stated in the Employer's Requirements. Unless otherwise stated in the
Employer's Requirements:

(@ the Employer shall be responsible for the Employer's/Equipment; except that

(b)  the Contractor shall be responsible for each item 'of-Employer's Equipment
whilst any of the Contractor's Personnel is operating-it, driving it, directing it or
in possession or control of it.

The appropriate quantities and the amounts due (at such-stated prices) for the use
of Employer's Equipment shall be agreed of/determined by the Employer's
Representative in accordance with Sub-Clause’ 20.2 [Employer's Claims] and Sub-
Clause 3.5 [Determinations]. The Contractor shall._pay these amounts to the
Employer.

The Employer shall supply, free of charge;-the/ 'free-issue materials" (if any) in
accordance with the details stated in the Employer's Requirements. The Employer
shall, at his risk and cost, provide these matérials at the time and place specified in
the Contract. The Contractor shall then visually inspect them, and shall promptly give
Notice to the Employer's Representative of\any shortage, defect or default in these
materials. Unless otherwise agreed by both Parties, the Employer shall immediately
rectify the notified shortage, defect or default.

After this visual inspection, the free-issue materials shall come under the care, custody
and control of the Contractor. The Contractor's obligations of inspection, care,
custody and control shall not-relieye the Employer of liability for any shortage, defect
or default not apparent from a visual inspection.

4.21

Progress Reports During the Design-Build Period, monthly progress reports, in a format agreed with the
Employer's Representative”shall be prepared by the Contractor and submitted to the
Employer's Representative in one original and five copies, unless otherwise stated in the
Employer's Requirements. The first report shall cover the period up to the end of the first
calendar monthfollowing the Commencement Date. Reports shall be submitted
monthly thereafter, each within 7 days after the last day of the period to which it relates.

Repotting,/on progress shall continue until the Contractor has received the Contract
Completion.Certificate. Details of the content of the progress reports for the Design-
Build Period and the Operation Service Period shall be as specified in the Employer's
Requirements.

Unless otherwise stated or agreed, each progress report shall include:

(@) charts and detailed descriptions of progress, including each stage of design,
Contractor's Documents, procurement, manufacture, delivery to Site,
construction or replacement, erection, testing, commissioning, trial operation
and provision of Operation Service;

(b) photographs showing the status of manufacture or replacement and of
progress on the Site;

(c) for the manufacture or replacement of each main item of Plant and Materials,

/{%D 5?:?"7\ the name of the manufacturer, manufacture location, percentage progress, and
!

\ ' /() commencement of manufacture,
\ S / (i)  Contractor's inspections,
22 \fa’ggc ?_(\Q;
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4.22

Security of the Site

4.23

Contractor's Operations
on Site

4.24

Fossils

General Conditions

(i) tests, and
(iv)  shipment and arrival at the Site;

the details described in Sub-Clause 6.10 [Records of Gontractor)s’ Personnel
and Equipment];

copies of quality assurance documents, test regults -and Certificates of
Materials;

list of Variations, Notices given under Sub-Clause 20.1 [Eontractor's Claims]
and Notices given under Sub-Clause 20.2 [Employer's-Claims];

safety statistics, including details of any hazardous incidents and activities
relating to environmental aspects and public relations;-and

comparisons of actual and planned progress, with details of any events or
circumstances which may jeopardise the, completion in accordance with the
Contract, and the measures being (or tobe) adopted to overcome delays.

The particular reporting requirements during(the Operation Service Period shall be as
specified in the Employer's Requirements.

The Contractor shall be responsible _for ‘the security of the Site. Unless otherwise
stated in the Particular Conditions:

(@)

(b)

the Contractor shall be/responsible for keeping unauthorised persons off the
Site; and

authorised persons shall be-limited to the Contractor's Personnel and the
Employer's Personnel,-and to any other personnel notified to the Contractor, by
the Employer or the Employer's Representative, as authorised personnel of the
Employer's other-contractors on the Site.

The Contractor shall. confing his operations to the Site, and to any additional areas
which may be obtained by the Contractor and agreed by the Employer's
Representative’as working areas. The Contractor shall take all necessary precautions
to keep Contractor's Equipment and Contractor's Personnel within the Site and these
additional areas, andto keep them off adjacent land.

At all times the-Contractor shall keep the Site free from all unnecessary obstruction,
and shall_store or dispose of any Contractor's Equipment or surplus materials. The
Contractor-shall promptly clear away and remove from the Site any surplus material,
wreckage, \rubbish and Temporary Works which are no longer required.

Upon the’issue of a Commissioning Certificate, the Contractor shall clear away and
refmove, from that part of the Site and Works to which the Commissioning Certificate
refers, all Contractor's Equipment, surplus material, wreckage, rubbish and Temporary
Works. The Contractor shall leave that part of the Site and the Works in a clean and
safe condition.

The Contract Completion Certificate shall not be issued until the Contractor has
removed any remaining Contractor's Equipment, surplus material, wreckage, rubbish
and Temporary Works from the Site which are not required. The Contractor shall leave
the Site and the Works in a clean and safe condition.

REGDX(

g

Z\

> X2
All

yssils, coins, articles of value or antiquity, and structures and other remains or

item:‘ of geological or archaeological interest found on the Site shall be placed under
the/care and authority of the Employer. The Contractor shall take reasonable

>
Q
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4.25

precautions to prevent Contractor's Personnel or other persons from removing or
damaging any of these findings.

The Contractor shall, upon discovery of any such finding, promptly give Notice to the
Employer's Representative, who shall issue instructions for dealing with it. If the
Contractor suffers delay and/or incurs cost from complying’ with.the. instructions, the
Contractor shall give a further Notice to the Employer's Representative and shall be
entitled, subject to Sub-Clause 20.1 [Contractor's Claims],.to:

(a) an extension of time for any such delay, if completion/is or will be delayed,
under Sub-Clause 9.3 [Extension of Time for Completion of Design-Build]; and
(b) payment of any such Cost, which shall be included in the Contract Price.

After receiving this further Notice, the Employer's Representative shall proceed in
accordance with Sub-Clause 3.5 [Determipations] to agree or determine these
matters.

Changes in the

Contractor’s Financial

Situation

Degsigh

5.1
General Design
Obligations

24

If the Contractor becomes aware of any.changein the Contractor's financial situation
which will or could adversely affect his ability to complete and fulfil all his obligations
under the Contract, he shall immediately give Notice to the Employer with detailed
particulars. Within 28 days of receiving-such Notice, the Employer shall advise the
Contractor of what action he intends-to-take and/or what action the Employer requires
the Contractor to take.

In any event, the Contractor-shall provide the Employer annually with his audited
financial statements and.reports:

The Contractor.shall /carry out, and be responsible for, the design of the Works.
Design shall be—prepared by qualified designers who are engineers or other
professionals who comply with the criteria (if any) stated in the Employer's
Requirements.-Unless otherwise stated in the Contract, the Contractor shall submit to
the Employer's Representative for consent the name and particulars of each
proposed designer and design Subcontractor.

The Contractor warrants that he, his designers and design Subcontractors have the
experience and capability necessary for the design. The Contractor undertakes that
the’ designers shall be available to attend discussions with the Employer's
Representative at all reasonable times.

Upon receiving Notice under Sub-Clause 8.1 [Commencement Date], the Contractor
shall scrutinise the Employer's Requirements (including design criteria and
calculations, if any) and the items of reference mentioned in Sub-Clause 4.7 [Setting
Out]. Within the period stated in the Contract Data, calculated from the
Commencement Date, the Contractor shall give Notice to the Employer's
Representative of any error, fault or other defect found in the Employer's

1(,0 DG LE%e\qwrements or these items of reference.

\

/G

JH Aft@ir recewmg this Notice, the Employer's Representative shall determine whether

*.,\ Clause 13 [Variations and Adjustments] shall be applied, and shall give Notice to the

N\ W’[ractor accordingly. If and to the extent that (taking account of cost and time) an
\“‘P‘?’D'c ?(‘Q
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General Conditions

experienced contractor exercising due care would have discovered the error, fault or
other defect when examining the Site and the Employer's Requirements before
submitting the Tender, the Time for Completion shall not be’extended and the
Contract Price shall not be adjusted.

If the Contractor finds any error, fault or other defect in the Employer's ‘Requirements
after the period stated in the Contract Data, then Sub-Clause 1,10 [Errors in the
Employer's Requirements] shall be applicable.

5.2

Contractor's Documents

mﬁa\

o/
\ K DIG ,OL/

The Contractor's Documents shall comprise the technical*documents specified in the
Employer's Requirements, documents required to’satisfy all regulatory approvals, and
the documents described in Sub-Clause 5.5 [As-Built Documents] and Sub-Clause
5.6 [Operation and Maintenance Manuals]. Unless otherwise stated in the Employer's
Requirements, the Contractor's Documents—shall be written in the language for
communications defined in Sub-Clause 1.4 [Law and Language].

The Contractor shall prepare all Contractor's Documents, and shall also prepare any
other documents necessary to instruct\the Contractor's Personnel. The Employer's
Personnel shall have the right to inspect the preparation of all these documents,
wherever they are being prepared:

If the Employer's Requirements describe the Contractor's Documents which are to be
submitted to the Employer's/Representative for review leading to consent and/or for
approval, they shall be submitted-accordingly, together with a Notice as described
below. The Employer's Representative gives his consent to a document when he is
satisfied that the Contractor's-Decuments conform to the Employer's Requirements.
In the following provisions-of this Sub-Clause, (i) "review period" means the period
required by the Employer's Representative for review leading to consent and (if so
specified) for approval, and (i) "Contractor's Documents" exclude any documents
which are not specified as/ being required to be submitted for review leading to
consent and/orfor appreval. The Contractor's Documents which require approval
from the Employer's Representative shall be as listed in the Contract Data.

Unless otherwise—stated in the Employer's Requirements or agreed with the
Employer‘s-Representative, each review period shall not exceed 21 days, calculated
from the date-on which the Employer's Representative receives a Contractor's
Document’ and the Contractor's Notice. This Notice shall state that the Contractor's
Document-is considered ready for review leading to either approval (if so specified) or
consent with regard to conformity with the Employer's Requirements, in accordance
with this Sub-Clause and for use. The Notice shall also state that the Contractor's
Doeument complies with the Contract, or the extent to which it does not comply.

The Employer's Representative may, within the review period, give Notice to the
Contractor that a Contractor's Document fails (to the extent stated) to conform with
the Contract. If a Contractor's Document so fails to conform, it shall be rectified,
resubmitted and reviewed (and, if specified, approved) in accordance with this Sub-
Clause, at the Contractor's cost. If such re-submission and review causes the
Employer to incur additional costs, the Contractor shall, subject to Sub-Clause 20.2
[Employer's Claims], pay these costs to the Employer.

€0 DU(E(éheaCh part of the Works, and except to the extent that the prior approval or consent

e Employer's Representative shall have been obtained:

.L‘.\

(a) :,.| in the case of a Contractor's Document which has (as specified) been
submitted for the Employer's Representative's approval or consent:
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5.3

(i) the Employer's Representative shall give Notice to the Contractor that
the Employer's Representative gives his consent that the Contractor's
Document conforms with the Employer's Requiremeénts,or is approved,
or that it does not (to the extent stated) comply with the’ Contract;

(ii) execution of such part of the Works shall not, commence until the
Employer's Representative has either approved or given his consent to
the Contractor's Document; and

(i)  the Employer's Representative shall be deémed to-have approved the
Contractor's Documents or given his consent.that the Contractor's
Documents conform to the Employer's Requirements upon the expiry of the
review periods for all the Contractor's Documents-which are relevant to the
design and execution of such part, unless the Employer's Representative
has previously notified otherwise in’aceordance with sub-paragraph (i);

(b)  execution of such part of the Works ghall not. commence prior to the expiry of
the review periods for all the Contractor's Documents which are relevant to its
design and execution;

(c) execution of such part of the~Works shall be in accordance with those
Contractor's Documents for whichthe Employer's Representative has given his
consent as to the conformity with{the Employer's Requirements, (and, if
specified, approved); and

d if the Contractor wishes 4o /nodify any design or document which has
previously been submitted~for._review (and, if specified, approval), the
Contractor shall immediately give Notice to the Employer's Representative,
accompanied by a written-explanation of the need for such modification.
Thereafter, the Contractor shall submit revised documents to the Employer's
Representative in_accordange with the above procedure.

Any such consent .and/or approval (where specified) (under this Sub-Clause or
otherwise) shall not frelieve the Contractor from any obligation or responsibility.

Contractor's Undertaking

5.4

If the Employer's Representative reasonably instructs that further Contractor's
Documents are-required, the Contractor shall prepare them promptly at his own cost.
The Contractor ~undertakes that the design, the Contractor's Documents, the
execution-and the completed Works will be in accordance with:

(a) the Laws of the Country; and
(b) —the dosuments forming the Contract, as altered or modified by Variations.

Technical Standards
and Regulations

26

Unless otherwise stated, the design, the Contractor's Documents, the execution and
the/completed Works shall comply with the Country's technical standards, building,
construction and environmental Laws, Laws applicable to the product being produced
fromy the Works, and other standards specified in the Employer's Requirements,
applicable to the Works, or defined by the applicable Laws.

All these Laws shall, in respect of the Works and each Section, be those prevailing
when the Commissioning Certificate is issued in accordance with Sub-Clause 11.7
[Commissioning Certificate]. References in the Contract to published standards shall
be understood to be references to the edition applicable on the Base Date, unless

Krﬁ@'i_D_b'E,?@};qted otherwise.
Q -
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If C@é}ﬂged or new applicable standards come into force in the Country after the Base
Date) the Contractor shall give Notice to the Employer's Representative and (i
%p/gfopriate) submit proposals for compliance. In the event that:
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(a) the Employer's Representative determines that compliance is required; and
(o) the proposals for compliance constitute a variation,

then the Employer's Representative shall initiate a Variation in agcordance/with Clause
13 [Variations and Adjustments].

5.5

As-Built Documents The Contractor shall prepare, and keep up-to-date, a complete’ set of "as-built"
records of the execution of the Works, showing the exact as-built locations, sizes and
details of the work as executed. These records shall be-kept on/the Site and shall be
used exclusively for the purposes of this Sub-Clause. At-least two copies shall be
supplied to the Employer's Representative prior to the commencement of the Tests
on Completion of Design-Build.

In addition, the Contractor shall supply to/thé Employer's Representative as-built
drawings of the Works, showing all Works as executed, and submit them to the
Employer's Representative for review ‘under/Sub-Clause 5.2 [Contractor's
Documents]. The Contractor shall—obtain the consent of the Employer's
Representative as to their size, the referencing system, and other relevant details.

Prior to the issue of the Commissjoning) Certificate, the Contractor shall supply to the
Employer's Representative the specified numbers and types of copies of the relevant
as-built drawings, in accordance with.the Employer's Requirements. The relevant
work shall not be considered-to be completed for the purposes of issuing the
Commissioning Certificate under-Sub-Clause 11.7 [Commissioning Certificate] until
the Employer's Representative has received these documents.

5.6

Operation and Prior to the commeneement of-the Commissioning Period, the Contactor shall supply to

Maintenance Manuals the Employer's Representative two copies of all operation and maintenance manuals in
sufficient detail for the Employer to operate, maintain, dismantle, reassemble, adjust and
repair the Plant.and the-Works. The Contractor shall supply the balance of the required
operation and/maintenance manuals prior to the issue of the Commissioning Certificate.
The Works or'any Section shall not be considered to be completed for the purposes of
issuing the Commissioning Certificate under Sub-Clause 11.7 [Commissioning
Certificate] until the Employer's Representative has received these documents.

5.7

Design Error If errors, omissions, ambiguities, inconsistencies, inadequacies or other defects are
found in“the Contractor's Documents, they and the Works shall be corrected at the
Contractor/s cost, notwithstanding any consent or approval under this Clause.

Statf and Labour

6.1

Engagement of Staff Except as otherwise stated in the Employer's Requirements, the Contractor shall

and Labour make arrangements for the engagement of all staff and labour, local or otherwise, and

for their payment, housing, feeding and transport.

02 e Do

Rates of Wages{, VG P ‘I%Q\Contractor shall pay rates of wages and observe conditions of labour which are not

Conditions-of-_| & lower than those established for the trade or industry where the work is carried out. If no

Employment k ' established rates or conditions are applicable, the Contractor shall pay rates of wages and
\ Q) -'.%bsérve conditions which are not lower than the general level of wages and conditions

© A q
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observed locally by employers whose trade or industry is similar to that of the Contractor.

6.3

Persons in the Service of The Contractor shall not recruit, or attempt to recruit, staff and’labour from amongst
Employer the Employer's Personnel.

6.4

Labour Laws The Contractor shall comply with all the relevant labour. Laws applicable to the
Contractor's Personnel, including Laws relating to their employment, health, safety,
welfare, immigration and emigration, and shall allow them all their legal rights.

The Contractor shall require the Contractor's Personnel to obey all applicable Laws,
including those concerning safety at work.

6.5

Working Hours No work shall be carried out on the Site on locally recognised days of rest or outside
the normal working hours stated in the Contract Data, unless:

(a otherwise stated in the Contract;

b the Employer's Representative gives consent;

(c the work is unavoidable, or nhecessary-for the protection of life or property or for
the safety of the Works, in whigh-case the Contractor shall immediately advise
the Employer's Representative; er

(d) required for the proper fulfilment of the requirements of the Operation Service
Period.

- = =

6.6

Facilities for Staff and Except as otherwise stated in the Employer's Requirements, the Contractor shall

Labour provide and maintain—al-necessary accommodation and welfare facilities for the
Contractor's Persanhnel. The\Contractor shall also provide facilities for the Employer's
Personnel as stated'in the Employer's Requirements.

The Contractor shall not permit any of the Contractor's Personnel to maintain any
temporary or permanent living quarters within the Site of the Works, save where the
Employer has given-the Contractor permission in writing.

6.7

Health and Safety The CGontractor shall at all times during the Contract Period take all reasonable
precautions_to maintain the health and safety of the Contractor's Personnel. In
collaboration with local health authorities, the Contractor shall ensure that medical
staff, first aid facilities, sick bay and ambulance service are available at all times at the
Site-and-at any accommodation for Contractor's and Employer's Personnel, and that
suitable arrangements are made for all necessary welfare and hygiene requirements
and for the prevention of epidemics.

The Contractor shall appoint an accident prevention officer at the Site, responsible for
maintaining safety and protection against accidents. This person shall be qualified for
this responsibility, and shall have the authority to issue instructions and take protective
measures to prevent accidents. Throughout the execution and operation of the
Works, the Contractor shall provide whatever is required by this person to exercise
this responsibility and authority.

4{%-15_5150 .
fé : f&m@pontraetor shall send details of any accident to the Employer's Representative as
CE’ soq:j-. as practicable after its occurrence. The Contractor shall maintain records and
Y : make reports concerning health, safety and welfare of persons, and damage to
\ )

\ ; 4 Q}‘rg:ierty, as the Employer's Representative may reasonably require.
28 Naoic 28>
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6.8
Contractor's

Superintendence

6.9

For the complete Contract Period, the Contractor shall provide all necessary
superintendence to plan, arrange, direct, manage, inspect, test and monitor the
design and execution of the Works and the provision of the @Qperation Service in
accordance with his obligations under the Contract.

Superintendence shall be given by a sufficient number of persons-having adequate
knowledge of the language for communications (defined in'Subb-Clause 1.4 [Law and
Language]) and of the operations to be carried out (iheluding“the methods and
techniques required, the hazards likely to be encountered and.methods of preventing
accidents), for the satisfactory and safe execution of‘the Works and the provision of
the Operation Service.

Contractor's Personnel

6.10

The Contractor's Personnel shall be appropriately qualified, skilled and experienced in
their respective trades or occupations. The’Employer's Representative may require
the Contractor to remove (or cause to be removed) ‘any person employed on the Site
or Works, including the Contractor's Representative/if applicable, who:

) persists in any misconduct or lack-of care;

(b)  carries out duties incompetently or'negligently;

(€ fails to conform with any provisions of.the Contract; or

d persists in any conduct which jis-prejudicial to safety, health, or the protection

of the environment.

If appropriate, the Contractér shall-then appoint (or cause to be appointed) a suitable
replacement person.

Records of Contractor's

Personnel and
Equipment

During the Design-Build~Period, the Contractor shall submit, to the Employer's
Representative, details showing the number of each class of Contractor's Personnel
and of each type 'of Contractor's Equipment on the Site. Any changes to the
Personnel or Eqguipment-shall be notified at the end of each calendar month to the
Employer's Representative.

During the OperationService Period, any changes to the Personnel or Equipment shall
be notified-at the end of each calendar month to the Employer's Representative.

6.11

Disorderly Conduct

The-Contractor shall at all times take all reasonable precautions to prevent any
unlawful;riotous or disorderly conduct by or amongst the Contractor's Personnel, and
to'\preserve peace and protection of persons and property on and near the Site.

Plant, Materials, and Workmanship

7.1

Manner of Execution

General Conditions

ZeD Do,
7oL
Ly

X

The Contractor shall carry out the manufacture and/or replacement and/or repair of
Plant, the production and manufacture of Materials, and all other activities during the
execution of the Works and provision of the Operation Service:

(@) in accordance with the applicable Laws in the manner (if any) specified in the
C\\ Contract;
(8)31\ in a proper workmanlike and careful manner, in accordance with recognised
Z)\ good practice; and
(€ | with properly equipped facilities and non-hazardous Materials, except as
otherwise specified in the Contract.

_AN
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7.2 The Contractor shall submit the following samples of Materials, and relevant

Samples information, to the Employer's Representative for review in accordance with the
procedures for Contractor's Documents described in Sub-Clause 5,2 [Contractor's
Documents]:

) manufacturer's standard samples of Materials and /samples. specified in the
Contract, all at the Contractor's cost; and
(b)  additional samples instructed by the Employer's Representative as a Variation.

Each sample shall be labelled as to origin and intended-use in the Works.

7.3

Inspection The Employer's Personnel and other persons autherised by the Employer shall at all
reasonable times:

() have full access to all parts of the Site and)to all places from which natural
Materials are being obtained;

(b) during production, manufacture and_construction (at the Site and elsewhere),
operation and maintenance, be éntitled to’examine, inspect, measure and test
the Materials and workmanship, and{o check the progress of manufacture of
Plant and production and manufacture of Materials; and

(c) carry out other authorised’ duties-and’inspections.

The Contractor shall give the’Employer's Personnel and other persons authorised by
the Employer full opportunity to carry-out these activities, including providing access,
facilities, permissions and-safety equipment. No such activity shall relieve the
Contractor from any obligation-or responsibility.

The Contractor shall give-Notice to the Employer's Representative whenever any work
is ready and beforg' it is covered up, put out of sight, or packaged for storage or
transport. The Employer's Bepresentative shall then either carry out the examination,
inspection, measurement or testing without unreasonable delay, or promptly give
Notice to the/Contractor that the Employer's Representative does not require to do
so. If the Contractor/fails to give the Notice, he shall, if and when required by the
Employer's Representative, uncover the work and thereafter reinstate and make
good, all-at-the Contractor's cost.

7.4

Testing This-Sub-Clause shall apply to all tests on Plant, Materials and workmanship specified
in‘the Contract.

The-_Contractor shall provide all apparatus, assistance, documents and other
information, electricity, equipment, fuel, consumables, instruments, labour, materials,
and suitably qualified and experienced staff, as are necessary to carry out the
specified tests efficiently. The Contractor shall agree, with the Employer's
Representative, the time and place for the specified testing of any Plant, Materials and
other parts of the Works.

The Employer's Representative may, under Clause 13 [Variations and Adjustments], vary

the location or details of specified tests, or instruct the Contractor to carry out additional

~ tests. If these varied or additional tests show that the tested Plant, Materials or

/{@5 55(\_1,erkmanship is not in accordance with the Contract, the cost of carrying out this Variation
/ (> s?‘aaglj\nbe borne by the Contractor, notwithstanding other provisions of the Contract.

[ Z)
l._ff The I,IJEmponer's Representative shall give Notice to the Contractor not less than 24
\ S hoyr’s prior to the tests, of the Employer's Representative's intention to attend the

DX
30 e 2>
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7.5

tests. If the Employer's Representative does not attend at the time and place agreed,
the Contractor may proceed with the tests, unless otherwise .instructed by the
Employer's Representative, and the tests shall then be deemed/t0 have been made
in the Employer's Representative's presence.

If the Contractor suffers delay in carrying out the tests/and/er-incurs cost from
complying with these instructions or as a result of a delay ‘forwhich/the Employer is
responsible, the Contractor shall give Notice to the Empleyer's-Representative and
shall be entitled, subject to Sub-Clause 20.1 [Contractor's Claims], to:

(a) an extension of time for any such delay, if completion”is or will be delayed,
under Sub-Clause 9.3 [Extension of Time for Completion of Design-Build]; and
(b) payment of any such Cost Plus Profit, which shall be included in the Contract Price.

After receiving this Notice, the Employer's Representative shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine these matters.

The Contractor shall promptly forward to-the Employer's Representative duly certified
reports of the tests. When the specified testshave been passed, the Employer's
Representative shall endorse the Contractor's test certificate, or issue a certificate to
him, to that effect. If the Employet's Representative has not attended the tests, he
shall be deemed to have accepted théreadings as accurate.

Rejection

7.6

If, as a result of an examination;_inspection, measurement or testing, any Plant,
Materials, or workmanship-is-found to be defective or otherwise not in accordance
with the Contract, the, Employer's Representative may reject the Plant, Materials,
design or workmanship_by giving Notice to the Contractor, with reasons. The
Contractor shall then promptlyymake good the defect at the Contractor's cost and
ensure that the rejected item complies with the Contract.

If the Employer’s Representative requires this Plant, Materials, or workmanship to be
retested, the ftests shall be repeated under the same terms and conditions. If the
rejection and retesting,cause the Employer to incur additional costs, the Contractor shall,
subject to Sub-Clause 20.2 [Employer's Claims], pay these costs to the Employer.

Remedial Work At any~time during the Contract Period, notwithstanding any previous test or

General Conditions

certification, the Employer's Representative may instruct the Contractor to:

(a) repair, remove from the Site and replace, any Plant or Materials which is not in
accordance with the Contract;

(b) remove and re-execute any other work which is not in accordance with the
Contract; and

(© execute any work which is urgently required for the safety of the Works or the
provision of the Operation Service, whether because of an accident,
unforeseeable event or otherwise.

The Contractor shall comply with the instruction within a reasonable time, which shall
be the time (if any) specified in the instruction, or immediately if urgency is specified
under sub-paragraph ().

é%gpt to the extent that the Contractor may be entitled to payment for the work required
un'éﬁ"r sub-paragraph (c), the Contractor shall bear the cost of such remedial work.

\ If the Contractor fails to comply with the instruction, the Employer shall be entitled to
\Abic 2027 31
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employ and pay other persons to carry out the work. Except to the extent that the
Contractor would have been entitled to payment for the work, the Contractor shall,
subject to Sub-Clause 20.2 [Employer's Claims], pay to the Employer all costs arising
from this failure.

7.7

Ownership of Plant and Each item of Plant and Materials shall, to the extent consistent-with the Laws of the
Materials Country, become the property of the Employer at whichever jis’the earlier of the
following times, free from liens and other encumbrances:

(a) when it is delivered to the Site;

(b)  when the Contractor is paid the value of the Plant and Materials under Sub-
Clause 9.9 [Payment for Plant and Materials-in Event of Suspension]; and

(c) when the Contractor is paid the value of the Rlant and Materials under Sub-
Clause 14.6 [Payment for Plant and Mateérials_intended for the Works].

7.8

Royalties Unless otherwise stated in the Employer's Requirements, the Contractor shall pay all
royalties, rents and other payments for:

(a) natural Materials obtained from outside the Site; and

(b) the disposal of material from_dgmolitions and excavations and of other surplus
material (whether natural or-man-made), except to the extent that disposal
areas within the Site are specified’in the Contract.

Comimmencement Date, Completion and Programme

8.1

Commencement Date The Employer's Representative shall give Notice stating the Commencement Date to
the Contractor not \less than 14 days prior to the Commencement Date. Unless
otherwise stated’in the-Particular Conditions, the Commencement Date shall be within
42 days after the Contractor receives the Letter of Acceptance.

8.2

Time for Completion The Contractor shall complete the whole of the Design-Build and each Section (if any),
in accordance-with Sub-Clause 9.2 [Time for Completion of Design-Build], or as
extended. under Sub-Clause 9.3 [Extension of Time for Completion of Design-Build],
and-shall provide the Operation Service for the period stated in the Contract Data.

8.3

Programme The-_Contractor shall submit a detailed time programme to the Employer's
Representative within 28 days after receiving the Notice under Sub-Clause 8.1
[Commencement Date]. The Contractor shall also submit a revised programme
whenever the previous programme is inconsistent with actual progress or with the
Contractor's obligations. Each programme shall include:

(a) the order in which the Contractor intends to carry out the Works, including the
anticipated timing of each stage of design, Contractor's Documents,
procurement, manufacture, inspection, delivery to Site, construction, erection,
testing, commissioning and trial operation;

/\Fv:f) Do; the period of Operation Service;

Y/ '(éﬁf-‘;\. the periods for reviews under Sub-Clause 5.2 [Contractor's Documents] and

hor M W El for any other submissions, including the supply of samples in accordance with
. | Sub-Clause 7.2 [Samples], approvals and consents specified in the Employer's

\ Q) / Requirements;

— FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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8.4

(d) the sequence and timing of inspections and tests specified in the Contract, and
(e) a supporting report which includes:

(i) a general description of the methods which the Contfactot/intends to
adopt for both the Design-Build and the Operation Service;

(ii) details showing the Contractor's reasonable estimate-of the number of
each class of Contractor's Personnel and of ‘each’type of Contractor's
Equipment, required on the Site for each majer stage;/and

(i)  the Contractor's proposed manning schedule for.the Operation Service.

Unless the Employer's Representative, within 21 days after_receiving a programme,
gives Notice to the Contractor stating the extent t&’which it does not comply with the
Contract, the Contractor shall proceed in accordance with the programme, subject to
his other obligations under the Contract. The Employer's Personnel shall be entitled
to rely upon the programme when planning their activities.

If, at any time, the Employer's Representative.gives' Notice to the Contractor that a
programme fails (to the extent stated) to-comply with the Contract or to be consistent
with actual progress and the Contractor's’/Stated intentions, the Contractor shall
submit, within 14 days, a revised programme to the Employer's Representative in
accordance with this Sub-Clause,

Advance Warning

Each Party shall endeavour to-advise the other Party in advance of any known or
probable future events oricircumstances which may adversely affect the work,
increase the Contract Price or delay the execution of the Works or the Operation
Service. The Employer's_Representative may require the Contractor to submit an
estimate of the anticipated._effect of the future events or circumstances, and/or a
proposal under Sub-Clause 13,3 [Variation Procedure].

8.5

Delay Damages

8.6

If the Contractorfails to-complete the Design-Build in accordance with the requirements
of Sub-Clause 9.2 [Time for Completion of Design-Build], he shall pay delay damages
as detailed in Sub-Clause 9.6 [Delay Damages relating to Design-Build].

If the Contractor fails or is unable to provide the Operation Service for the complete
period/specified-in the Contract, or parts of the Operation Service, and such failure is:

(@) dueto-a cause for which the Contractor is responsible; and

(o)) results in the Employer losing revenue or income which the Employer would
normally have expected to receive during the Operation Service Period; or

(c) results in the Employer suffering any other loss which he would not have
suffered but for such failure,

therrthe Contractor shall pay to the Employer compensation in accordance with Sub-
Clause 10.6 [Delays and Interruptions during the Operation Service].

Contract Comp]
Certificate

t

\ fll_)|o ;0 /

General Conditions

RESRX

etion

-

LA\

Performance of the Contractor's obligations in respect of the Contract shall not be
considered to have been completed until the Contract Completion Certificate has
been signed by the Employer's Representative and issued to the Contractor, stating

€D 5“"% e date on which the Contractor completed his obligations in respect of both the

lgn Build and the Operation Service (Contract Completion Date).

The Employer s Representative shall, subject to Sub-Clause 11.8 [Joint Inspection
Pr/or to Contract Completion], Sub-Clause 10.8 [Completion of Operation Service]

33
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8.7

and Sub-Clause 4.23 [Contractor's QOperations on Site], issue the Contract
Completion Certificate to the Contractor, with a copy to the Emplayer, within 21 days
after the last day of the Contract Period. No extension of the Operation,Service Period
shall be allowed except by written agreement between the Parties.

Only the Contract Completion Certificate shall be deemed to/constitute the Employer's
acceptance of the Contractor's completion of his obligations/under the Contract.
Following the issue of the Contract Completion Certificate-the Employer shall be fully
responsible for the care, safety, operation, servicing and maintenance of the Works.

Handback Requirements

8.8

The Contractor shall ensure that the Works comply with the handback requirements
specified in the Employer's Requirements prior-to the issue of the Contract
Completion Certificate.

Unfulfilled Obligations

After the Contract Completion Certificate has-beer/issued, each Party shall remain
liable for the fulflment of any obligation under the Contract which remains
unperformed at that time. For the purposes’ of determining the nature and extent of
unperformed obligations, the Contract shalldoe deemed to remain in force.

Destgn-Build

9.1
Commencement of The Contractor shall commence-the design and execution of the Works within 28 days
Design-Build of the Commencement Date, and shall then proceed with the Design-Build with due
expedition and without-delay:
9.2
Time for Completion of The Contractor-shall complete the whole of the Design-Build of the Works, and each
Design-Build Section (if any), within\ the Time for Completion of Design-Build of the Works or
Section (as the'case may be) as set out in the Contract Data, including:
(@) passing the Tests on Completion under Sub-Clause 11.1 [Testing of the Works];
(b)  completing all work which is stated in the Contract as being required under
SubsClause 11.5 [Completion of the Works and Sections]; and
(c) preparation and delivery to the Employer's Representative of Contractor's
Documents required under Sub-Clause 5.2 [Contractor's Documents].
9.3

Extension of Time for

Completion of
Design-Build

34

The Contractor shall be entitled, subject to Sub-Clause 20.1 [Contractor's Claims], to
an extension of the Time for Completion of Design-Build if and to the extent that
completion for the purposes of Sub-Clause 11.5 [Completion of the Works and
Sections] is or will be delayed by any of the following causes:

(a) a Variation (unless an adjustment to the Time for Completion of Design-Build
has been agreed under Sub-Clause 13.3 [Variation Procedurel);

(o) a cause of delay giving an entitlement to extension of time under a Sub-Clause
of these Conditions;

__"““és\ exceptionally adverse climatic conditions;
( 2

2\ Unforeseeable shortages in the availability of personnel or Goods caused by
E epidemic or governmental actions; or
(€) | any delay, impediment or prevention caused by or attributable to the Employer,

\ X -y Q}/ the Employer's Personnel, or the Employer's other contractors on the Site.
o
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9.4

If the Contractor considers himself to be entitled to an extension of the Time for
Completion of Design-Build, the Contractor shall give Notice to the Employer's
Representative in accordance with Sub-Clause 20.1 [Contractor's /Claims]. When
determining each extension of time, the Employer's Representative ,shall review
previous determinations and may increase, but shall not decrease;the. total extension
of time.

If a Dispute regarding an extension of time has been referred to the DAB, the
Contractor shall be immediately entitled to any extension of the Time for Completion
of Design-Build which is decided by the DAB under-Sub-Clause 20.6 [Obtaining
Dispute Adjudication Board's Decision].

Delays Caused
Authorities

by If the following conditions apply during the Design-Build-Period, namely:

(@) the Contractor has diligently followed the procedures laid down by the relevant
legally constituted public and/or locakauthorities in the Country;

(b) these authorities delay or disrupt-the Contractor's work; and

(c) the delay or disruption was Unforeseeable,

then this delay or disruption will/be considered as a cause of delay under sub-
paragraph (b) of Sub-Clause 9.3/ [Extension’of Time for Completion of Design-Build].

9.5

Rate of Progress If, in the opinion of the Employer's-Representative, at any time during the Design-Build

9.6

Period:

(@) actual progress is_too slow to complete within the Time for Completion of
Design-Build; and/or

(b) progress hasg fallen (or\will fall) behind the current programme under Sub-Clause
8.3 [Programmel],

other than as'(a result\of a cause listed in Sub-Clause 9.3 [Extension of Time for
Completion of ‘Design-Build], then the Employer's Representative may instruct the
Contractor to submit; under Sub-Clause 8.3 [Programme], a revised programme and
supporting-report describing the revised methods which the Contractor proposes to
adopt in order to,expedite progress and complete within the Time for Completion of
Design-Build.

Unless the, Employer's Representative notifies otherwise, the Contractor shall adopt
these revised methods, which may require increases in the working hours and/or in
the~numbers of Contractor's Personnel and/or Goods, at the risk and cost of the
Contractor. If these revised methods cause the Employer to incur additional costs, the
Contractor shall, subject to Sub-Clause 20.2 [Employer's Claims], pay these costs to
theEmployer, in addition to delay damages (if any) under Sub-Clause 9.6 [Delay
Damages relating to Design-Build] below.

Delay Damages
to Design-Build

t

General Conditions

RESRX

relating If the Contractor fails to comply with Sub-Clause 9.2 [ Time for Completion of Design-
Build], the Contractor shall, subject to Sub-Clause 20.2 [Employer's Claims], pay

~ delay damages to the Employer for this default. These delay damages shall be the
~cD Dgamount stated in the Contract Data, which shall be paid for every day which shall
o se between the relevant Time for Completion and the date stated in the
Commissioning Certificate. However, the total amount due under this Sub-Clause
shall| not exceed the maximum amount of delay damages (if any) stated in the

\ Q Comtract Data.

\”mo ,o/ 35
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These delay damages shall be the only damages due from the Contractor for such
default, other than in the event of termination under Clause 15 [Termination by
Employer] prior to completion of the Works. These damages ,shall-not relieve the
Contractor from his obligation to complete the Design-BuildZand the/ Operation
Service, or from any other duties, obligations or responsibilities which/he may have
under the Contract.

9.7

Suspension of Work The Employer's Representative may at any time instruct the~Contractor to suspend

9.8

progress of part or all of the Works. During such suspension, the Contractor shall
protect, store, secure and maintain such part or the Works-against any deterioration,
loss or damage.

The Employer's Representative shall also notify the cause for the suspension. If and
to the extent that the cause is the responsibility of the Contractor, the following Sub-
Clauses 9.8, 9.9 and 9.10 shall not apply.

Consequences of If, during the Design-Build Period, the Centragtor-suffers delay and/or incurs cost from

Suspension

9.9

complying with the Employer's Representative's instructions under Sub-Clause 9.7
[Suspension of Work] and/or from/fesurming the work, the Contractor shall give Notice
to the Employer's Representativeland/shall be entitled, subject to Sub-Clause 20.1
[Contractor's Claims], to:

(a) an extension of timefor any~such delay, if completion is or will be delayed,
under Sub-Clause 9:3:{Extension of Time for Completion of Design-Build]; and
(b) payment of any such Cost, which shall be included in the Contract Price.

After receiving this Netice;-the-Employer's Representative shall proceed in accordance
with Sub-Clause 3(5 [Determinations] to agree or determine these matters.

The Contractor-shall net-be entitled to an extension of time for, or to payment of the
Cost incurred’ in, making good the consequences of the Contractor's faulty design,
workmanship'or_matetials, or of the Contractor's failure to protect, store or secure in
accordance with-Sub-Clause 9.7 [Suspension of Work].

Payment for Plant and The Gontractor shall be entitled to payment of the value (as at the date of suspension)
Materials in Event of Plant.and/or Materials which have not been delivered to Site, if:

of Suspension

9.10

(@) the/work on Plant or delivery of Plant and/or Materials has been suspended for
more than 28 days; and

(b)/ the Contractor has marked the Plant and/or Materials as the Employer's
property in accordance with the Employer's Representative's instructions.

Payment for Plant and/or Materials made pursuant to this Sub-Clause shall, if
requested by the Employer's Representative, be subject to the production of
satisfactory evidence by the Contractor that the said Plant and/or Materials are fully
owned by the Contractor and are not subject to any retention of title by the supplier.

Prolonged Suspeﬁjﬁﬂ?_ﬁﬁgi\he suspension under Sub-Clause 9.7 [Suspension of Work] has continued for more
!

36

7 tF{aﬁm 84 days, the Contractor may request the Employer's Representative's
CE’ pe@lission to proceed. If the Employer's Representative does not give permission
*.,\ \ within 28 days after being requested to do so, the Contractor may, by giving Notice

\ S 4 to yﬁ'e Employer's Representative, treat the suspension as an omission under Clause

NRADiG 202 ,
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General Conditions

9.11

13 [Variations and Adjustments] of the affected part of the Works. If the suspension
affects the whole of the Works, the Contractor may give Notice of termination under
Sub-Clause 16.2 [Termination by Contractor].

Resumption of Work

After the permission or instruction to proceed is given,/the Contractor and the
Employer's Representative shall jointly examine the Works and-the Plant and Materials
affected by the suspension. The Contractor shall mak& good any deterioration or
defect in or loss of the Works or Plant or Materials, which has occurred during the
suspension. The Employer's Representative shall make-a written record of all making
good required to be carried out by the Contractor.

9.12
Completion of The Design-Build shall not be considered as “‘complete,until all of the following are
Design-Build achieved:
() the Works have been fully designed. and executed in accordance with the
Employer's Requirements and other relevant provisions of the Contract;
(b) the Works have passed the Tests\on Cempletion of Design-Build in accordance
with Sub-Clause 11.1 [Testing.of the WVorks];
(@) Contractor's Documents /in accordance with Sub-Clause 5.5 [As-Built
Documents] and Sub-Clalse 5.6 [Operation and Maintenance Manuals] have
been supplied and approved-by-the Employer's Representative; and
(d) the Commissioning/,~Certificate required under Sub-Clause 11.7
[Commissioning Certificate}-has been issued stating the date upon which the
Design-Build has been-completed and the Operation Service shall commence.
9.13

Failure to Complete

Should the Contracterfaitto complete the Design-Build prior to the Cut-Off Date, the
Employer may, at his sole option, either:

(a) permit the_Contractor to continue the Design-Build for a further named period,
with an/ absolute right to re-apply this Sub-Clause in the event that the
Contracter fails/to complete the Design-Build within the extended period; or

(b)  terminate the-Contract in accordance with Sub-Clause 15.2 [Termination for
Contractor's Default] and, if he so chooses, complete the work and
subsequently execute the Operation Service himself or by engaging others.

In either.case; the Employer will be entitled to recover from the Contractor any direct
loss incurred, including any loss resulting from the delayed operation of the Works,
subject to jthe limitations contained in Sub-Clause 9.6 [Delay Damages Relating to
Design=Build] and Sub-Clause 17.8 [Limitation of Liability].

Operation Service
AN

10.1

General Requirements

7

f
{
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\ O -'.I%/mp"loyer's Representative.
i 2%

The Contractor shall comply with the Operation Management Requirements as
provided for in the Contract and any revisions thereof which are agreed during the
Contract Period.

C
'I%;\Contractor shall follow the requirements of the Operation and Maintenance Plan

an'(%\"the operation and maintenance manuals. No significant alteration to such
afrangements and methods shall be made without the prior approval of the
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10.2

During the Operation Service, the Contractor shall be responsible for ensuring that
the Works remain fit for the purposes for which they are intended.

The operators and maintenance personnel for the Works, including’ Plant/operators,
shall have the appropriate experience and qualifications to_perform._the Operation
Service. The names, with details of their qualifications and experience, of all operation
and maintenance personnel shall be submitted to the Employerfor approval, and no
such personnel shall be engaged prior to receiving such‘@pprovatk

Commencement of
Operation Service

10.3

Unless otherwise stated in the Employer's Requirements,the-Commencement of the
Operation Service shall be from the date stated/in the Commissioning Certificate
issued under Sub-Clause 11.7 [Commissioning/Certificate].

The Operation Service shall not commence until the Design-Build of the Works or any
Sections has been completed in accordance with \Sub-Clause 9.12 [Completion of
Design-Build].

Should the Commissioning Certificate, ‘or_any Notice attached or pertaining thereto,
contain requirements or restrictions_over @nd above those in the Contract, the
Contractor shall comply with such/requirements and/or restrictions, and, to the extent
that the Contractor suffers additional Costas a result, and subject to the provisions of
Sub-Clause 20.1 [Contractor's/Claims];-he shall be reimbursed by the Employer unless
such requirements or restrictions.were as a result of a fault or failure of the Contractor.

The Contractor shall thereafter_provide the Operation Service in compliance with the
Operation Management _Requirements and in accordance with Sub-Clause 5.5 [As-
Built Documents] and Sub-Clause 5.6 [Operation and Maintenance Manuals].

If the Contractor wishes to\modify a document which has previously been submitted
and approved, the'Contractor shall immediately notify the Employer's Representative,
and shall subsequently-subbmit revised document(s) to the Employer's Representative
for review accompanied by a written explanation of the need for such modification.

The Contractor shall-not implement any proposed modification in accordance with sub-
paragraph-{d) of Sub-Clause 5.2 [Contractor's Documents] until such modification has
been reviewed-by the Employer's Representative, and consent to proceed has been
given‘in writing. However, any such approval or consent, or any review (under this Sub-
Clause-or otherwise), shall not relieve the Contractor from any obligation or responsibility.

Independent Compliance

Audit

38
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At least 182 days prior to the commencement of the Operation Service, the Employer
and the Contractor shall jointly appoint the Auditing Body to carry out an independent
and impartial audit during the Operation Service. The terms of appointment of the
Auditing Body shall be included in the Employer's Requirements, and the purpose will
be to audit and monitor the performance of both the Employer and the Contractor
during the Operation Service in compliance with the Operation Management
Requirements. If the Parties cannot agree on the appointment of the Auditing Body,
the matter shall be referred to the DAB by the Parties. The DAB shall make the
appointment and notify the Parties accordingly.

El,:h\e Auditing Body shall commence its duties on the same date as the Operation
é_*g\\gice commences.
Z)\
F’ayrp'lent of the Auditing Body shall be made from the Provisional Sum included in the
C?’tract for that purpose.
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Both Parties shall cooperate with the Auditing Body and give due regard to the
matters raised in each report issued by the Auditing Body.

10.4

Delivery of Raw Materials

The Employer shall be responsible for the free issue and supply-and-delivery to the Site
(or other designated place) of the raw materials, fuels, consdmables and other such
items specified in the Employer's Requirements. The Employéer”shall be responsible
that all such items are fit for purpose and comply with-the requirements of the
Contract in respect of quality, purpose and function.

In the event that any such item or product is not delivered-in accordance with the
agreed delivery programme or deviates from the specified quality, and such delay or
deviation causes the Contractor to suffer additional cost, the Contractor shall be
entitled to give due notice to the Employer ofthe nature of the costs which he has
incurred and, subject to Sub-Clause 20.1 [Contractor's Claims], be entitled to recover
his Cost Plus Profit.

The provisions of this Sub-Clause shall-not apply in cases where delays are due to:

(a) breakdown, maintenance, repair, replacement or other operational failure under
the responsibility of the Contractor;

(b) health, safety and environmentalrisks carried by the Contractor; or

() any act or omission of the Contractor under the Contract.

10.5

Training

The Contractor shall carry-eut.the training of Employer's Personnel in the operation
and maintenance of the Works to the extent specified in the Employer's
Requirements.

The programme and scheduling of the training shall be agreed with the Employer, and
the Contractor shallprovide experienced training staff, and all training materials as
stated in the Employer's” Requirements. The Employer shall be responsible for
providing the/training‘facilities and nominating and selecting suitable personnel for
training.

10.6

Delays and Interruptions
during the Operation

Service

General Conditions

Delays/and jinterryptions during the Operation Service shall be agreed and determined
as follows;

) Delays or Interruptions caused by the Contractor

if there are any delays or interruptions during the Operation Service which are
caused by the Contractor or by a cause for which the Contractor is responsible,
the Contractor shall compensate the Employer for any losses including loss of
revenue, loss of profit and overhead losses. The amount of compensation due
shall be agreed or determined according to Sub-Clause 3.5 [Determinations],
and the Employer shall be entitled to recover the amount due by making a
corresponding deduction from the next payment due to the Contractor.
However, the total amount of compensation payable by the Contractor to the
Employer shall not exceed the amount stated in the Contract Data. There will
be no extension of the period of the Operation Service as a result of any such

Z€D DO delay or interruption.
(] 7\
[ (b)r%"'| Delays or Interruptions caused by the Employer
'\ '_ A ,f If there are any delays or interruptions during the Operation Service which are
\ J&?_ . QQ
~DIC 2
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caused by the Employer or by a cause for which the Employer is responsible,
the Employer shall compensate the Contractor for any. cost and losses
including loss of revenue and loss of profit. The amount of compensation due
shall be agreed or determined according to Sub-Clause’3.5 [Determinations],
and the Employer shall pay the amount due by making.a-corresponding
adjustment to the next payment due to the Contracter. In any-event other than
in the case of election by the Employer to terminatefor /his convenience
pursuant to Sub-Clause 15.5 [Termination for Employer's-Convenience], the
total amount of compensation payable by the Employer.to the Contractor shall
not exceed the amount stated in the Contract Data. There will be no extension
of the period of the Operation Service as a result-0f any such delay or
interruption.

(c) Suspension by the Employer

The Employer's Representative may at any time during the Operation Service
instruct the Contractor to suspend progress,of the Operation Service. During
such suspension, the Contractor-shall protect, store, secure and maintain the
Plant against any deterioration, loss of/damage.

If the need to suspend the/Operation/Service by the Employer is due to any
failure of the Contractor<or /circumstances for which the Contractor is
responsible under the Gontract;.the provisions of paragraph (a) of this Sub-
Clause shall apply.

If the need to suspend-the Operation Service is a result neither of any failure by
the Contractor nor_of cireumstances for which the Contractor is responsible
under the Contract;-the provisions of paragraph (b) of this Sub-Clause shall

apply.

If a suspension, which is due neither to any failure by the Contractor nor to
circumstances for-which the Contractor is responsible under the Contract, has
continued for mare than 84 days, the Contractor may request the Employer's
Representative’s permission to proceed. If the Employer's Representative does
not give permission within 28 days after being requested to do so, the
Contractor may give Notice of termination under Sub-Clause 16.2 [Termination
by Contractor].

Afterthe permission or instruction to proceed is given, the Contractor and the
Employer's Representative shall jointly examine the Works. The Contractor
shall make good any deterioration or defect in the Plant and the Employer's
Representative shall make a written record of all making good required to be
carried out by the Contractor. If the suspension is due neither to any failure by
the Contractor nor to circumstances for which the Contractor is responsible
under the Contract, the Contractor shall be entitled to be paid the Cost Plus
Profit of making good the Works prior to re-commencing the Operation

Service.
10.7
Failure to Reach In the event that the Contractor fails to achieve the production outputs required under
Production Qutputs /. the Contract, the Parties shall jointly establish the cause of such failure.
fcjo = %(,Q\ If the cause of the failure lies with the Employer or any of his servants or agents,
CE’ : 3"-.| then, after consultation with the Contractor, the Employer shall give written
\ ' | instruction to the Contractor of the measures which the Employer requires the
\ S /' Contractor to take.
&-‘c}’DlC '?OQQ‘;
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If the Contractor suffers any additional cost as a result of the failure or the
measures instructed by the Employer, the Employer, subject.to Sub-Clause 3.5
[Determinations] and Sub-Clause 20.1 [Contractor's Claims}; shall pay the
Contractor his Cost Plus Profit.

(b) If the cause of the failure lies with the Contractor then, after-due consultation
with the Employer, the Contractor shall take all steps‘necessary to restore the
output to the levels required under the Contract.

If the Employer suffers any loss as a result of the-failure or the measures taken
by the Contractor, the Contractor, subject to Sub-Clause 3.5 [Determinations],
shall pay the Employer the performance damages specified in the Contract
Data.

Unless otherwise stated in the Contragt-Data, if the failure continues for a period
of more than 84 days and the Contractor isjunable to achieve the required
production output, the Employer may-either:

(i) continue with the Operation.Setvice at a reduced level of compensation
determined in accordance with Sub-Clause 3.5 [Determinations]; or,

(ii) if the production outputs fail to' reach the minimum values required in
the Contract Data,<{give/Notice to the Contractor not less than 56
days prior to terminating-the Contract, in accordance with Sub-Clause
15.2 [Terminatioh-for Contractor's Default]. In such an event, the
Employer shallbe freeto continue the Operation Service himself or by
others.

10.8

Completion of Operation Unless the Parties have-mutually agreed to prolong the Operation Service, the

Service obligation of the Gontractor\to operate and maintain the Plant under the Operation
Service shall cease at the end of the period stated in the Contract as the Operation
Service Period,

Notwithstanding the foregoing, other services to be performed by the Contractor must
be completed befere the Contractor will be entitled to receive the Contract
Completion- Certificate in accordance with Sub-Clause 8.6 [Contract Completion
Certificate].

Pre-eonditions which must be fulfiled by the Contractor before the Contract
Completion Certificate will be issued are:

) Inspection in accordance with Sub-Clause 11.8 [Joint Inspection Prior to
Contract Completion];

(p)  Testing in accordance with Sub-Clause 11.9 [Procedure for Tests Prior to
Contract Completion];

() Updating Operation and Maintenance manuals providing performance records
and data in accordance with Sub-Clause 5.6 [Operation and Maintenance
Manuals]; and

(d) Remedying defects found during inspection in accordance with Sub-Clause
11.8 [Joint Inspection Prior to Contract Completion].

10.9 A\LD_DO@

Ownershipof O_L t . @@ng the Operation Service, any production output and revenue shall be the
and Revenue-_ [ exé{ﬁsive property of the Employer.

: y
\C 2 o/
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Testing

11.1
Testing of the Works

11.2

The Contractor shall carry out the Tests on Completion of Design-Buildin accordance
with this Clause and Sub-Clause 7.4 [Testing], after praviding the documents in
accordance with Sub-Clause 5.5 [As-Built Documents] and/Sub-Clause 5.6
[Operation and Maintenance Manuals].

The Contractor shall give Notice to the Employer's Representative not less than 21
days prior to the date after which the Contractor will be ready to carry out each of the
Tests on Completion of Design-Build. Unless otherwise agreed, Tests on Completion
of Design-Build shall be carried out within 14 days after.this date, on such day or days
as the Employer's Representative shall instruct:

Unless otherwise stated in the Particular Conditions, the Tests on Completion of
Design-Build shall be carried out in the following sequence and are further detailed in
the Employer's Requirements:

(@) pre-commissioning tests, which shall\include the appropriate inspections and
("dry" or "cold") functional 4ests-to-demonstrate that each item of Plant can
safely undertake the next stage;-(b);

(b) commissioning tests, /which shall include the specified operational tests to
demonstrate that the Works. or Section can be operated safely and as
specified, under all available operating conditions; and

(c) trial operation, which shall;3demonstrate that the Works or Section perform
reliably and in accordance with the Contract.

The Employer shall'be the sale beneficiary of any revenue or benefit resulting from the
Tests on Completion.of Design-Build.

During trial operation;, when the Works are operating under stable conditions, the
Contractor shall_give/Notice to the Employer's Representative that the Works are
ready for any other-fests on Completion of Design-Build, including performance tests
to demonstrate whether the Works conform with criteria specified in the Employer's
Requirements_and with the Schedule of Guarantees.

Trial-operation, shall not constitute a commencement of the Operation Service under
Sub-Clause 10.2 [Commencement of Operation Servicel].

In cansidering the results of the Tests on Completion of Design-Build, the Employer's
Representative shall make allowances for the effect of any use of the Works by the
Employer on the performance or other characteristics of the Works. As soon as the
Works, or a Section, have passed each of the Tests on Completion of Design-Build
described in sub-paragraph (a), (b) or (c) above, the Contractor shall submit a report
certified by the Contractor of the results of these Tests to the Employer's Representative.

Delayed Tests on
Completion-of

Design-Build /1(,'0 D.f\ N\
)

If the Tests on Completion of Design-Build are being unduly delayed by the Employer,
Sub-Clause 7.4 [Testing] (fifth paragraph) shall be applicable.

(’EDQ Tests on Completion of Design-Build are being unduly delayed by the Contractor,

,gf theﬁmployer s Representative may by Notice require the Contractor to carry out such
\ Tests within 21 days after receiving the Notice. The Contractor shall carry out such
\ }s on the day or days within that period as the Contractor may fix and of which he
42 \JC?DIC’ ?OQ FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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shall give Notice to the Employer's Representative.

If the Contractor fails to carry out the Tests on Completion of Design-Build within the
period of 21 days, the Employer's Personnel may proceed with/the Tests at the risk
and cost of the Contractor. The Tests on Completion shall thenlbe/deemed to have
been carried out in the presence of the Contractor and the results.of the Tests shall
be accepted as accurate.

11.3
Retesting of the Works

11.4

If the Works, or a Section, fail to pass the Tests on Completion of Design-Build, Sub-
Clause 7.5 [Rejection] shall apply, and the Employer's Representative or the
Contractor may require the failed Tests, and Tests on Completion of Design-Build on
any related work, to be repeated under the same/terms and conditions.

Failure to Pass Tests
on Completion of

If the Works, or a Section, fail to pass the-Tests on Completion of Design-Build
repeated under Sub-Clause 11.3 [Retesting of the Works] the Employer's Representative

Design-Build shall be entitled to:
) order further repetition of Tests on Completion of Design-Build under Sub-
Clause 11.3 [Retesting of the Works]; or
(b) issue a Notice under Sub-Clause 15.1/[Notice to Correct].
11.5

Completion of the
Works and Sections

Except as stated in Sub-Clause 11.11 [Failure to Pass Tests Prior to Contract
Completion], the Works shall be deemed by the Employer to be completed when:

(a) the Works have been completed in accordance with the Contract, including the
matters described-in-Sub-Clause 9.2 [Time for Completion of Design-Build] and
Sub-Clause 56 [Operation and Maintenance Manuals] and except as allowed
in sub-paragraph (i) below; and

(b) a Commissioning Cettificate has been issued, or is deemed to have been
issued, in“accordance with this Sub-Clause.

The Contractor. may/ /apply by Notice to the Employer's Representative for a
Commissioning Gertificate not earlier than 14 days before the Works will, in the
Contracter's_opinion, be complete and ready for commencement of the Operation
Servicg Period.-If, the Works are divided into Sections, the Contractor may similarly
apply-for.a Commissioning Certificate for each Section.

The Employer's Representative shall, within 28 days after receiving the Contractor's
application:

(i) issue the Commissioning Certificate to the Contractor, stating the date
on which the Works or Section were completed in accordance with the
Contract, except for any minor outstanding work and defects which will
not substantially affect the use of the Works or Section for their intended
purpose (listing such outstanding work and defects which are to be
remedied); or

(ii) reject the application, giving reasons and specifying the work required to
be done by the Contractor to enable the Commissioning Certificate to be

) issued.
ggaloﬁg
é f%pontractor shall then complete the work referred to in sub-paragraph (i) above
ké before issuing a further Notice under this Sub-Clause.
\ ' I& the Employer's Representative either fails to issue the Commissioning Cettificate or
\ K AR
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reject the Contractor's application within the period of 28 days, and if the Works or
Section (as the case may be) are substantially in accordance with the Contract, the
Commissioning Certificate shall be deemed to have been issued on'the last day of that
period.

11.6

Commissioning of Parts ~ The Employer's Representative may, at the request of the GContractor] issue a Section
of the Works Commissioning Certificate for any part of the PermanentWorks.

If a Section Commissioning Certificate has been issded.for a part of the Works, the
delay damages thereafter for completion of the remainder-of the Works shall be
reduced. Similarly, the delay damages for the remainder of the Section (if any) in which
this part is included shall also be reduced. For any.period of delay after the date stated
in this Section Commissioning Certificate, the“proportional reduction in these delay
damages shall be calculated as the proportion-which the value of the part so certified
bears to the value of the Works or Section (as the|case may be) as a whole. The
Employer's Representative shall proceed. in_accordance with Sub-Clause 3.5
[Determinations] to agree or determine-these proportions. The provisions of this
paragraph shall only apply to the daily rate of delay damages under Sub-Clause 9.6
[Delay Damages relating to Design-Build ];.and shall not affect the maximum amount
of these damages (if any).

11.7

Commissioning Performance of the Contractor's Design-Build obligations, including care of the

Certificate Works, shall not be considered to-have been completed until the Commissioning
Certificate has been signed_by the Employer's Representative and delivered to the
Contractor, stating the date on-which the Contractor, in the opinion of the Employer's
Representative, completed. all such obligations in accordance with the Contract
(subject to the outstanding works and defects listed in accordance with Sub-Clause
11.5 [Completion of the Works and Sections)).

The Employer's”_Representative shall issue the Commissioning Certificate to the
Contractor within 28, days after the application by the Contractor for the
Commissioning-Certificate subject to the provisions of Sub-Clause 11.5 [Completion
of the Works and-Sections].

Only the’ Commissioning Certificate shall be deemed to constitute acceptance of the
Works.

11.8

Joint Inspection Not less than two years prior to the expiry date of the Operation Service Period, the

Prior to Contract Employer's Representative and the Contractor shall carry out a joint inspection of the

Completion Works and, within 28 days of the completion of the joint inspection, the Contractor
shall submit a report on the condition of the Works identifying maintenance works
(excluding routine maintenance works and the correction of defects), replacements
and other works required to be carried out to satisfy the requirements of the Operation
and Maintenance Plan after the Contract Completion Date.

The Contractor shall submit a programme for carrying out such works over the
remainder of the Operation Service Period.

/xtD Do Fqlowmg receipt of the Contractor's report, the Employer's Representative may,
72 thtnghout the remainder of the Operation Service Period, instruct the Contractor
JH to (Zarry out all or part of the works identified in the Contractor's report. The quoted
*.,\ : ums from the Asset Replacement Fund will be added to the monthly payments

\ S : Lép}h replacement of items of Plant in accordance with the Schedule of
44 \”fD'c 20>
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General Conditions

replacement prepared at Tender stage and the provisions of Sub-Clause 14.18
[Asset Replacement Fund]. Other works shall be carried out at the Contractor's
cost.

Upon satisfactory completion of the items identified in this Sub-Clause/the Employer
shall instruct the Contractor to commence the Tests Prior 10"Contract Completion in
accordance with Sub-Clause 11.9 [Procedure for Tests” Prior to Contract
Completion].

11.9

Procedure for Tests
Prior to Contract
Completion

The Tests Prior to Contract Completion ("Tests") areto_be carried out by the
Contractor who shall provide all necessary labour,/materials, electricity, fuel and water,
other than items identified as being the responsibility of the Employer under Sub-
Clause 10.4 [Delivery of Raw Materials], and Undertake-any required remedial works
as may be required. The Tests are to be carrigd-out in accordance with the Employer's
Requirements.

The Tests shall be carried out towards,the_end of the Operation Service Period. The
Employer shall give Notice to the Contractof/not less than 21 days prior to the date
after which the Tests shall be carried out:\Unless otherwise agreed, such Tests shall
be commenced within 14 days after this date, on the day or days determined by the
Employer's Representative.

The results of the Tests shall_be compiled and evaluated by the Employer's
Representative and the Contractor. The Contractor shall make the results of any tests,
inspections or monitoring available to the Employer's Representative within 7 days of
their receipt. Any effect on the-results of the Tests which can reasonably be shown to
be due to prior use ofthe Works by the Contractor during the Operation Service
Period shall be takepinto-account in assessing such results.

As soon as the Caontractor has completed the Tests, the Contractor shall notify the
Employer's Representative that the Works are complete and ready for final inspection.
Upon the Employer's Representative being satisfied that the Contractor has satisfied
the requirements of /the Tests regarding such final inspection, the Employer's
Representative shall-notify the Employer and the Contractor prior to the issue of the
Contract-Cempletion Certificate.

11.10

Delayed Tests Prior to
Contract Completion

SEQRK

-

\KDIC’O/

If the-Employer incurs cost as a result of any unreasonable delay by the Contractor
in’carrying'out the Tests Prior to Contract Completion ("Tests"), the Employer shall be
entitled, subject to Sub-Clause 20.2 [Employer's Claims], to payment of any such
cost.whieh shall be recoverable from the Contractor by the Employer, and may be
deducted by the Employer from any monies due, or to become due, to the
Contractor.

If the Contractor fails to commence the Tests on the day or days determined under
Sub-Clause 11.9 [Procedure for Tests Prior to Contract Completion], the Employer's
Representative shall give Notice to the Contractor that unless the Tests are
commenced within 14 days of this Notice the Employer's Representative may order
that the Tests be undertaken by others on behalf of the Employer. In such event, the
Contractor shall be bound by the results of such Tests as being accurate and the

fﬁ"%f\i_ﬁb"(‘E ployer shall be entitled to deduct the costs associated with the undertaking of the

'Iéég s by others from any monies due, or to become due, to the Contractor.

If; fdr reasons not attributable to the Contractor, the Tests Prior to Contract
Completlon of the Works, or any Section, cannot be completed during the Contract
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Period (or any other period agreed upon by both Parties), then the Works or Section
shall be deemed to have passed the Tests.

1.1

Failure to Pass Tests

Prior to Contract

Completion

1112

If the Works or a Section thereof, fails to pass the Tests Prior to Centract Completion
("Tests") under Sub-Clause 11.9 [Procedure for Tests Prior/to Contract Completion],
the Employer's Representative shall be entitled to:

(@) order further repetition of Tests under Sub-Clause 11.12 [Retesting Prior to
Contract Completiony];

(b) reject the Works or a Section thereof (as the case may-be), in which event the
Employer shall have the same remedies against the Contractor as provided
under Clause 15 [Termination by Employer];-or

() issue a Contract Completion Certificate, if theEmployer so requires. The
Contract Price shall then be reduced by-such an amount as may be agreed by
the Employer and the Contractor (in(full satisfaction of such failure only),

and the Contractor shall then proceed jin-accordance with his other obligations under
the Contract.

In the event of (c) above, if the Warks,, or a Section, fail to pass any of the Tests and
the Contractor proposes to makéeladjustments or modifications to the Works or such
Section, the Contractor may be/instructed by (or on behalf of) the Employer that right
of access to the Works or Section cannot be given until a time that is convenient to
the Employer. The Contractor shall.then remain liable to carry out the adjustments or
modifications and to satisfy-this_Test, within a reasonable period of receiving Notice by
(or on behalf of) the Employer of-the time that is convenient to the Employer. However,
if the Contractor does noet receive this Notice during the relevant Contract Period, the
Contractor shall be relieved of this obligation and the Works or Section (as the case
may be) shall be déemed to\have passed the Tests.

If the Contractor incurs-additional cost as a result of any unreasonable delay by the
Employer in permitting ‘access to the Works or Plant by the Contractor after issue of
the Contract Completion Certificate, either to investigate the causes of a failure to
pass any of the Tests or to carry out any adjustments or modifications, the Contractor
shall be paid the additional Cost Plus Profit, as determined or agreed in accordance
with Sub-Clause-3.5 [Determinations], caused by such a delay.

Retesting

Prior to Contract

Completion

46

If the Works, or a Section, fail to pass the Tests Prior to Contract Completion:

(@ sUb-paragraph (b) of Sub-Clause 12.1 [Completion of QOutstanding Work and
Remedying Defects] shall apply; and

()] the Employer may require the failed Tests, and the Tests Prior to Contract Completion
on any related work, to be repeated under the same terms and conditions.

If such failure and retesting results from a default of the Contractor and causes the
Employer to incur additional costs, such costs shall be recoverable from the Contractor
by the Employer, subject to Sub-Clause 20.2 [Employer's Claims], and may be
deducted by the Employer from any monies due, or to become due, to the Contractor.

1(,0 Do ('Fh\e Employer's Representative may carry out such additional tests, inspections and

5

itoring as he deems necessary. The costs of such tests, except where such tests

,gf areYGarrled out for the purpose of remedying any damage, defect or failure to meet
\ stancdards that are the responsibility of the Contractor under the Contract, shall be
\ 0/we by the Employer.

\%Ig ?00
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Defects

121
Completion of The requirements regarding the completion of outstanding werk and-the remedying of
Outstanding Work and defects are as follows:

Remedying Defects
(a) Design-Build Period: In order that the Works and Contractor's Documents, and
each Section, shall be in the condition required‘by-the Contract, the Contractor
shall:

(i) complete any work which is oufstanding on the date stated in the
Commissioning Certificate as soon as prasticable after such date, and
not later than one year after such-date; and

(ii) execute all work required to|remedy \defects or damage, as may be
notified by (or on behalf of) the.Employer.

Final payment for the Design-Build /Period, in accordance with Clause 14
[Contract Price and Payment], will not be certified until the above requirements
have, in the opinion of the Employer's.Representative, been met.

If a defect appears orydamage occurs, the Contractor shall be notified
accordingly, by (or on behalf of) the Employer.

(o) Operation Service Period: The Contractor shall be responsible for repairing and
making good any_damageor defect occurring during the Operation Service
Period, whethersuch defect or damage is notified by the Employer or his
Representative, or-ebserved by the Contractor himself.

The Contract Completion/ Certificate issued under Sub-Clause 8.6 [Contract
Completion Certificate]-will not be issued until all defects and damage and all
outstanding work, including all such items identified during the joint inspection made
in accordance with Sub-Clause 11.8 [Joint Inspection Prior to Contract Completion],
have been completed.

12.2
Cost of Remedying All work-required to repair defects or damage shall be executed at the risk and cost
Defects of the-Contractor, except:
@) where it is attributable to any act by the Employer or the Employer's Personnel
or-agents; or
(b)/ where it is as a result of an event that is covered under Clause 18 [Exceptional
Risks].
Where the Contractor is required to remedy a defect or damage to the Works under
sub-paragraphs (a) or (b) of this Sub-Clause, the Contractor shall notify the
Employer's Representative and shall be entitled to a Variation under Clause 13
[Variations and Adjustments].
12.3
Failure to Remed A\'Eé_ﬁb‘gf&r;e Contractor fails to remedy any defect or damage arising during either the Design-
Defects y (3;3 ' m é’%ﬂd Period or the Operation Service Period within a reasonable time, a date may be
(W fixégj" by (or on behalf of) the Employer's Representative, on or by which the defect or
k ' dam: ge is to be remedied. The Contractor shall be given reasonable Notice of this
\ -'.%ate’.
\ K AR
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If the Contractor fails to remedy the defect or damage by such date and the necessity
for such work is due to the Contractor subject to Sub-Clause 12.2 [Cost of
Remedying Defects], the Employer may (at his sole discretion):

() require the Employer's Representative to determine and certify/a reasonable
reduction in the Contract Price or the Rates and /Prices submitted for the
Operation Service Period in accordance with Sub-Clause 3.5 [Determinations];
or

(b) if the defect or damage is such that the Contracter\has been unable to
commission the Works or continue providing‘the_Operation Service and the
Employer has been deprived of substantially the whole of the benefit of the
Works or parts of the Works, the Employer shall be entitled to terminate the
Contract in respect of such parts of the Works.as cannot be put to the intended
use in accordance with the provisions of-Clause-15 [ Termination by Employer].

In the event of (b) above occurring, the Employer shall, notwithstanding the provisions
of Sub-Clause 15.4 [Payment after Termination_for’Contractor's Default]:

() during the Design-Build Period, ke entitied to recover from the Contractor all
sums paid for such parts of the Werks plus financing costs together with the
cost of dismantling the same,)clearing the Site and returning Plant and
Materials to the Contractori.or, ifthe Employer chooses to complete the Works
himself or by engaging/others,~the Employer shall be entitled to recover the
extra costs, if any, of completing the Works after allowing for any sum due to
the Contractor under/Sub=Clause 15.3 [Valuation at Date of Termination for
Contractor's Default}.-If-there are no such extra costs, the Employer shall pay
any balance to the Contractor; and

(ii) during the Operation-Service Period, not be liable to make any further payments
to the Contractor until'the costs of operation and maintenance, completion and
remedying of/any defects and all other costs incurred and to be incurred by the
Employer have been established.

124

Further Tests If the work of\remedying any defect or damage may affect the performance of the
Works, the Employer's Representative may require the repetition of any of the tests
described-in the Contract. The requirement shall be made by Notice within 28 days
after the' defect-or damage is remedied.

These-tests.shall be carried out in accordance with the terms applicable to the previous
tests, except that they shall be carried out at the risk and cost of the Party liable, under
Sub-Clause 12.2 [Cost of Remedying Defects], for the cost of the remedial work.

12.5

Removal of Defective If/the defect or damage cannot be remedied expeditiously on the Site and the

Work Employer gives consent, the Contractor may remove from the Site for the purposes
of repair such items of Plant as are defective or damaged. This consent may require
the Contractor to increase the amount of the Performance Security by the full
replacement cost of these items, or to provide other appropriate security.

12.6

Contractor to Search The Contractor shall, if required by the Employer's Representative, search for the
/xtD Dug&yse of any defect, under the direction of the Employer's Representative. Unless the
efact is to be remedied at the cost of the Contractor under Sub-Clause 12.2 [Cost
j of E’emedy/ng Defects], the Cost Plus Profit of the search shall be agreed or
\ deter'mlned by the Employer's Representative in accordance with Sub-Clause 3.5
\ S /erm/nat/ons] and shall be included in the Contract Price.
48 v o>
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Variationg and Adjustments

13.1
Right to Vary

13.2

Variations may be initiated by the Employer's Representative at-any’ time prior to
issuing the Commissioning Certificate, either by an instructiontothe Contractor by the
Employer's Representative or by a request for the Contractor to submit a proposal. A
Variation shall not comprise the omission of any work which-is to be carried out by
others.

The Contractor shall execute and be bound by each Variation; unless the Contractor
promptly gives Notice to the Employer's Representative stating (with supporting
particulars) that (i) the Contractor cannot readily obtain,the Goods required for the
Variation, (i) it will reduce the safety or suitability of the Works for the purposes for
which they were intended under the Contract; (iii) it will have an adverse impact on the
achievement of the Schedule of guarantees; or.(iv).it will have an adverse effect on the
provision of the Operation Service under-the Contract. Upon receiving this Notice, the
Employer's Representative shall cancel;, confirm or vary the instruction and the
Contractor shall execute and be bound by it.

If the Employer or the Employer'sRepresentative wishes to instruct a Variation during
the Operation Service Period//he~shall give the Contractor written details of his
requirements. The Contractor shall then proceed in accordance with Sub-Clause 13.3
[Variation Procedure] sub-paragraphs (a), (b) and (c). However, the Contractor shall
not be obliged to proceed with the Variation until the matters covered in Sub-Clause
18.3 [Variation Procedure] sub-paragraphs (a), (b) and (c) have been agreed between
the Employer and the Contractor.

Value Engineering

13.3

The Contractor may;.at any/time, submit to the Employer's Representative a written
proposal, which(in the-Gentractor's opinion) will, if adopted:

(@) accelerate completion of the Works;

(b) reduce the-cost to the Employer of executing, maintaining or operating the
Works;

(@) improve-the efficiency or value to the Employer of the completed Works;

(d) improve the efficiency of the Operation Service being provided; or

(€ otherwise be of benefit to the Employer.

The proposal shall be prepared at the cost of the Contractor and shall include the
itemslisted in Sub-Clause 13.3 [Variation Procedure].

Variation Procedure

\

General Conditions

If the Employer's Representative requests a proposal, prior to instructing a Variation,
the Contractor shall respond in writing as soon as practicable, either by giving reasons
why he cannot comply (if this is the case) or by submitting:

(a) a description of the proposed design and/or work to be performed and a
programme for its execution;
(b) the Contractor's proposal for any necessary modifications to the programme

\?{ED Df_jc\ according to Sub-Clause 8.3 [Programme] and to the Time for Completion; and
é . (5%;3‘ the Contractor's proposal for adjustment to the Contract Price.
uy Z\
The 'I,.|Employer's Representative shall, as soon as practicable after receiving such
N _Proposal (under Sub-Clause 13.2 [Value Engineering] or otherwise), respond with
NS 49
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13.4

approval, disapproval or comments. The Contractor shall not delay any work whilst
awaiting a response.

Each instruction to execute a Variation, with any requirements<for/the recording of
costs, shall be issued by the Employer's Representative to the Contractor, who shall
acknowledge receipt.

Upon instructing or approving a Variation, the Empldyer's Representative shall
proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or determine
adjustments to the Contract Price and the Schedule of Payments. These adjustments,
except adjustments made under Sub-Clause 13.6 [Adjustments for Changes in
Legislation] and Sub-Clause 13.7 [Adjustments/for Changes in Technology], shall
include reasonable profit, and shall take account-of the Contractor's submissions
under Sub-Clause 13.2 [Value Engineering] if applicable:

Payment in Applicable

Currencies

13.5

If the Contract provides for payment of the Contract/Price in more than one currency,
then whenever an adjustment is agreed;-approved or determined as stated above, the
amount payable in each of the applicable’,curfencies shall be specified. For this
purpose, reference shall be made to_the ‘actual or expected currency proportions of
the cost of the varied work, and t@ the proportions of various currencies specified for
payment of the Contract Price.

Provisional Sums

13.6

Each Provisional Sum shall‘enly be used, in whole or in part, in accordance with the
Employer's Representative's:instructions, and the Contract Price shall be adjusted
accordingly. The total sum paid-to the Contractor shall include only such amounts, for
the work, supplies or services to which the Provisional Sum relates, as the Employer's
Representative shall-have._ instructed. For each Provisional Sum, the Employer's
Representative may/instruct:

(a) work to belexecuted (including Plant, Materials or services to be supplied) by
the Contractor|'and valued under Sub-Clause 13.3 [Variation Procedure];
and/or

(b) Plant, Materials or services to be purchased by the Contractor, for which there
shall~be included in the Contract Price:

(i) the actual amounts paid (or due to be paid) by the Contractor; and

(i) a sum for overhead charges and profit, calculated as a percentage of
these actual amounts by applying the relevant percentage rate (if any)
stated in the appropriate Schedule. If there is no such rate, the
percentage rate stated in the Contract Data shall be applied.

The Contractor shall, when required by the Employer's Representative, produce
quetations, invoices, vouchers and accounts or receipts in substantiation.

Adjustments for Changes

in Legislation

50

Adjustments to the execution of the Works or provision of the Operation Service
necessitated by a change in Law shall be dealt with as a Variation and as provided for
under Clause 13 [Variations and Adjustments]. Either Party may, by written Notice to
the other, require that adjustments shall be made to the provision of the Contract as

1(,0 Do @4\ necessary to enable the Contractor to comply with changes in Law.

\

/G

j Th@Contract Price and programme for design, execution and operation of the Works

Y shall be adjusted to take account of any increase or decrease in cost resulting from a

\

\ h?nge in the Laws of the Country (including the introduction of new Laws and the
\“‘P‘?’D'c ?(‘Q
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repeal or modification of existing Laws) or in the judicial or official governmental
interpretation of such Laws or changes to technical standards ,and regulations in
accordance with Sub-Clause 5.4 [Technical Standards and Regulations], made after
the Base Date, which affect the Contractor in the performanceof obligations under
the Contract.

If the Contractor suffers (or will suffer) delay and/or incurs (orwillincur) additional cost
as a result of these changes in the Laws or in such interpretations, made after the
Base Date, the Contractor shall give Notice to the Employer's Representative
providing evidence supporting any adjustment, an indication of the nature of change
in cost and how the Contractor proposes to implement the-necessary change.

The Contractor shall be entitled, subject to Sub-Clause 20.1 [Contractor's Claims], to:

(a) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 9.3 [Extension of Time for Completion of Design-Build]; and

(b) payment of any such additional Cost, which’shall be included in the Contract
Price.

After receiving this Notice, the Employer's Representative shall proceed in accordance
with Sub-Clause 3.5 [Determinations] 1o agree or determine these matters.

13.7

Adjustments for Changes The Contract Price and programme for design, execution and operation of the Works

in Technology shall be adjusted to take into’account any increase or decrease in cost resulting from
any changes in technology,-new materials or products which the Contractor is obliged
to adopt, either:

(a) where a proposal frem the Contractor under Sub-Clause 13.2 [Value
Engineering] is accepted by the Employer's Representative;

(b) where the Employer’s Representative instructs the Contractor to use new
technology or new-materials or products; or

(@) there i ja statutory requirement for the Contractor to use new technology or
new materials or products.

In any such case, the Contractor shall be entitled subject to Sub-Clause 20.1
[Contractor)s Claims] to:

{i) an extension of time for any such delay, if the events delay the
completion of the Design-Build; and

(ii) any additional Cost, subject to an adjustment for any operational or other
savings which the Contractor may make as a result of the introduction of
such new technology, materials or products.

After receiving a Notice of claim, the Employer's Representative shall proceed in
accordance with Sub-Clause 3.5 [Determinations] to agree or determine these
matters. Where appropriate, the Employer's Representative shall issue a Variation to
the Contractor with details of the required changes.

13.8
Adjustments for €hanges The Contract Price and the Rates and Prices shall be adjusted in accordance with the
in Costs 1{.0 Do(Sghedules of cost indexation as contained in the Schedule of Payments. If there are
rf@,such Schedules of cost indexation included in the Contract, this Sub-Clause shall
Eé | notgppw
© o e}
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Contraet Price and Payment

14.1

The Contract Price The Contract Price shall be the amount or amounts submitted. by-the Contractor for
the Design-Build and the Operation Service including the Asset Replacement Fund,
priced at the Base Date, and due to be paid to the Contractorin‘accordance with the
Contract together with any adjustments as provided for{under Gladse 13 [Variations
and Adjustments] or arising as a result of claims under Clause\20 [Claims, Disputes
and Arbitration].

The Contractor shall pay all taxes, duties and fees required to be paid by him under the
Contract and the Contract Price shall not be adjusted-for changes in any of these costs,
except as provided for in Sub-Clause 13.6 [Adjustments.for Changes in Legislation] and
to the extent allowed for under Clause 20 [Claims, Disputes and Arbitration].

14.2

Advance Payment The Employer shall make an advance payment, as an interest-free loan for mobilisation
and design, when the Contractor submits & guarantee in accordance with this Sub-
Clause that shall be based on the sample form included in the tender documents or in
another form acceptable to the Employer. The/amount of the advance payment and the
applicable currencies shall be as/stated-inthe Contract Data.

Unless and until the Employer receives this guarantee, or if no advance payment is
stated in the Contract Dataj-this Sub-Clause shall not apply.

The Employer's Representative-shall issue an Interim Payment Certificate for the
advance payment under_Sub-Clause 14.7 [Issue of Advance and Interim Payment
Certificates] after receiving anyapplication under Sub-Clause 14.3 [Application for
Advance and Interim Payment Certificates] and after the Employer receives (i) the
Performance Security in accordance with Sub-Clause 4.2 [Performance Security] and
(i) a guarantee~in ameunts and currencies equal to the advance payment. This
guarantee shall be issued by an entity and from within a country (or other jurisdiction)
approved by the Employer, and shall be based on the sample form included in the
tender documents-er’in another form approved by the Employer.

The Contractor-shall ensure that the guarantee is valid and enforceable until the
advance-payment has been repaid, but its amount may be progressively reduced by
the ameunt.repaid by the Contractor as indicated in the Interim Payment Certificates.
If the terms of the guarantee specify its expiry date, and the advance payment has not
been repaid by the date 28 days prior to the expiry date, the Contractor shall extend
thewalidity of the guarantee until the advance payment has been repaid.

The advance payment shall be repaid through percentage deductions in Interim
Payment Certificates. Unless other percentages are stated in the Contract Data:

(a) deductions shall commence in the Interim Payment Certificate in which the total
of all certified interim payments (excluding the advance payment and
deductions and repayments of retention) exceeds ten percent (10%) of the
Accepted Contract Amount for the Design-Build less Provisional Sums; and

(o) deductions shall be made at the amortisation rate of one-quarter (25%) of the

/{%D 5?:?"7\ amount of each Interim Payment Certificate (excluding the advance payment and
S 2\ deductions and repayments of retention) issued during the Design-Build Period.

| [f the;I advance payment has not been repaid prior to the issue of the Commissioning
\ b\ : ge}ti'ficate or prior to termination under Clause 15 [Termination by Employer], Clause
52 N&ic 2>
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14.3

16 [Suspension and Termination by Contractor] or Clause 18 [Exceptional Risks] (as
the case may be), the whole of the balance then outstanding. shall immediately
become due and payable by the Contractor to the Employer.

Application for

Advance and Interim
Payment Certificates

14.4

When submitting the advance payment guarantee required/under-Sub-Clause 14.2
[Advance Payment], the Contractor shall include his application /for the advance
payment.

The Contractor shall thereafter submit a Statement in-one original and five copies to
the Employer's Representative after the end of each month-{uhless otherwise stated
in the Contract), in a form approved by the Employer's Representative, showing in
detail the amounts to which the Contractor considers himself to be entitled, together
with supporting documents.

The Statement shall include the following items)|as applicable, which shall be
expressed in the various currencies in which. the Contract Price is payable:

() the estimated contract value of\the/Works executed and the Contractor's
Documents produced up to_the end of the month (including Variations but
excluding items described jf/sub-paragraphs (b) to (j) below);

(b) any amounts to be added and,deducted for changes in legislation, changes in
cost and changes in/techndlogy, in accordance with Sub-Clause 13.6
[Adjustments for Changes in Legislation], Sub-Clause 13.7 [Adjustments for
Changes in Technology] and~Sub-Clause 13.8 [Adjustments for Changes in
Cost];

(c) any amount to, be deducted for retention, calculated by applying the
percentage of retention stated in the Contract Data to the total of the above
amounts, untit"the-amount so retained by the Employer's Representative
reaches the/limit of Retention Money (if any) stated in the Contract Data;

(d) any amounts.to be/added and deducted for the advance payment and
repayments in ‘accefdance with Sub-Clause 14.2 [Advance Payment];

(€ any amounts to,be added and deducted for Plant and Materials in accordance
with Sub-Clause 14.6 [Payment for Plant and Materials intended for the
Works];

(M any-amounts due for Plant, Materials or services purchased by the Contractor
under Sub-Clause 13.5 [Provisional Sums];

Q) amounts due for the Operation Service;

h amounts due from the Asset Replacement Fund;

adjustments due for the Maintenance Retention Fund;

any jother additions or deductions which may have become due under the

Contract or otherwise, including those under Clause 20 [Claims, Disputes and

Arbitration]; and

(k) the deduction of amounts certified in all previous Interim Payment Certificates.

Schedule of Payments

General Conditions

SEQRK

-

p
\ ®/
£pic 27

If the Contract includes a Schedule of Payments for the Design-Build Period and/or
the Operation Service Period specifying the instalments in which the Contract Price
and/or the Rates and Prices will be paid, then, unless otherwise stated in this
Schedule:

fﬁ"%f\i_ﬁb"‘_ the instalments quoted in the Schedule of Payments shall be the estimated

& \ values for the purposes of Sub-Clause 14.3 [Application for Advance and

Interim Payment Certificates];
B) :,.| Sub-Clause 14.6 [Payment for Plant and Materials intended for the Works] shall
/" not apply; and

e
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14.5

() if these instalments are not defined by reference to the actual progress
achieved in executing the Works, and if actual progress is found to differ from
that on which the Schedule of Payments was based, théen the Employer's
Representative may proceed in accordance with. Sub-Clause 3.5
[Determinations] to agree or determine revised instalments_which shall take
account of the extent to which progress differs from that on which the
instalments were previously based.

If the Contract does not include a Schedule of Payments forthe Design-Build Period
and/or the Operation Service Period, the Contracter shall/ submit non-binding
estimates of the payments which he expects to become-due” during each quarterly
period. The first estimate shall be submitted within/42 days after the Commencement
Date. Revised estimates shall be submitted at/quarterly intervals until the Contract
Completion Certificate has been issued.

Asset Replacement

Schedule

14.6

Payments from the Asset Replacement Fund-shall be made in accordance with the
provisions of Sub-Clause 14.18 [Asset,Replacement Fund].

On no account will payments be made for. dssets replaced which are not identified in
the Asset Replacement Schedulg’Unless they have been instructed as a Variation
under Clause 13 [Variations and/Adjustments].

If Assets are replaced in advance of ‘the date given in the Asset Replacement
Schedule, payment will not be released until the date stated in the Schedule has been
reached.

If Assets are not replaced.on or before the scheduled date, payment will not be
released until such replacements have been effected.

Any monies remaining in the Asset Replacement Fund at the time of issue of the
Contract Completion Gertificate will be disbursed between the Parties as described in
Sub-Clause 14.18 [Asset Replacement Fund].

Payment for Plant and
Materials intended for

the Works

54

If this Sub-Clause applies, Interim Payment Certificates shall include, under sub-
paragraph (e)-of,Sub-Clause 14.3 [Application for Advance and Interim Payment
Certificates), () an amount for Plant and Materials which have been sent to the Site
for incorporation in the Permanent Works, and (ii) a reduction when the contract value
of such Rlant and Materials is included as part of the Permanent Works under sub-
paragraph (a) of Sub-Clause 14.3.

If the lists referred to in sub-paragraphs (b)(i) or (c)(i) below are not included in the
Contract Data, this Sub-Clause shall not apply.

The Employer's Representative shall determine and certify each addition if the
following conditions are satisfied:

(a) the Contractor has:

(i) kept satisfactory records (including the orders, receipts, costs and use of

/{%D 535@\ Plant and Materials) which are available for inspection; and
s (%%\ (ii) submitted a statement of the cost of acquiring and delivering the Plant
CE’ E and Materials to the Site, supported by satisfactory evidence; and either:

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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General Conditions

14.7

(i) are those listed in the Contract Data for payment when shipped;

(ii) have been shipped to the Country, en route to the Site, in accordance
with the Contract; and

(iiy ~ are described in a clean shipped bill of lading/or other gvidence of
shipment, which has been submitted to the Employer's-Representative
together with evidence of payment of freight and insurance, any other
documents reasonably required, and a bank guarantee in a form and
issued by an entity approved by the Employer’in amounts and
currencies equal to the amount due under-this Sub-Clause. This
guarantee may be in a similar form té_the form referred to in Sub-
Clause 14.2 [Advance Payment] and shall be-valid until the Plant and
Materials are properly stored on /3ite and protected against loss,
damage or deterioration; or

(c) the relevant Plant and Materials:

(i) are those listed in the Contract Data for payment when delivered to the
Site; and

(ii) have been delivered to and.are, properly stored on the Site, are protected
against loss, damage or deterioration, and appear to be in accordance
with the Contract.

The additional amount to be cértified shall be the equivalent of eighty percent (80%)
of the Employer's Representative determination of the cost of the Plant and Materials
(including delivery to Site), taking-aceount of the documents mentioned in this Sub-
Clause and of the contractwvalue of the Plant and Materials.

The currencies for this additional amount shall be the same as those in which payment
will become due whenthe.contract value is included under sub-paragraph (a) of Sub-
Clause 14.3 [Application for'Advance and Interim Payment Certificates]. At that time,
the Interim Payment Certificate shall include the applicable reduction which shall be
equivalent to, and’/in the-same currencies and proportions as, this additional amount
for the relevant' Plant and Materials.

Issue of Advance and
Interim Payment
Certificates

.

A
&
o

\ !

\NE = v/
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No amount-will be certified or paid until the Employer has received and approved the
Performance Security provided for in Sub-Clause 4.2 [Performance Security]. Upon
receipt_of/the Contractor's application for the advance payment, the Employer's
Representative shall, within 14 days of receiving the application, issue to the
Employer. an Interim Payment Certificate in respect of such payment, with a copy to
the Contractor. Thereafter, in respect of interim payment applications the Employer's
Representative shall, within 28 days after receiving a Statement and supporting
decuments, issue to the Employer an Interim Payment Certificate which shall state
the amount which the Employer's Representative fairly determines to be due, with
supporting particulars, and shall include any amounts due to or from the Contractor
in accordance with a decision by the DAB made under Sub-Clause 20.6 [Obtaining
Dispute Adjudication Board's Decision].

However, prior to issuing the Commissioning Certificate, the Employer's
Representative shall not be bound to issue an Interim Payment Certificate in an
amount which would (after retention and other deductions) be less than the

/"'5515_55" inimum amount of Interim Payment Certificates (if any) stated in the Contract Data.

itz his event, the Employer's Representative shall give Notice to the Contractor

T
ac'c?_‘e?|rdingly.

An/}r"']terim Payment Certificate shall not be withheld for any other reason, although:
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(a) if any thing supplied or work done by the Contractor is not in accordance with
the Contract, the cost of rectification or replacement may. be withheld until
rectification or replacement has been completed; and/or

(b) if the Contractor was or is failing to perform any work/or ebligation in
accordance with the Contract, and had been so notified by-the' Employer's
Representative, the value of this work or obligation may bewithheld until the
work or obligation has been performed.

The Employer's Representative may in any Payment Certificate, make any correction
or modification that should properly be made to any previous Payment Certificate. An
Interim Payment Certificate shall not be deemed to-indicate the Employer's
Representative's acceptance, approval, consent or satisfaction of the Works.

14.8

Payment The Employer shall pay to the Contractor:

() the advance payment within 21 days_after receiving the documents in
accordance with Sub-Clause 4.2-[Performance Security] and Sub-Clause 14.2
[Advance Payment] and the Payment Certificate for the advance payment
issued in accordance with Sub-Clause 14.7 [Issue of Advance and Interim
Payment Certificates];

(b)  the amount certified in each'InterimPayment Certificate within 56 days after the
Employer’s Representative receives the corresponding Statement and supporting
documents, including ,any.amounts due in accordance with a decision by the
DAB which have beefincluded.in the Interim Payment Certificate; and

(c) the amounts certifiediin-the Final Payment Certificate Design-Build and the Final
Payment Certificate Operation Service within 56 days after the Employer
receives each such-Final Payment Certificate, including any amounts due in
accordance with-a-decision by the DAB which have been included in the Final
Payment Cettificate.

Payment of the-amount-dle in each currency shall be made into the bank account,
nominated by the CoRtractor, in the payment country (for this currency) specified in
the Contract.

14.9

Delayed Payment If the Contractor, does not receive payment in accordance with Sub-Clause 14.8
[Payment]/ the Contractor shall be entitled to receive financing charges compounded
monthly.onthe amount unpaid during the period of delay. This period shall be deemed
to/commence on the date for payment specified in Sub-Clause 14.8 [Payment],
inrespective (in the case of its sub-paragraph (b)) of the date on which any Interim
Payment-Certificate is issued.

Unless otherwise stated in the Contract Data, these financing charges shall be
calculated at the annual rate of three percentage points above the discount rate of the
central bank in the country of the currency (or currencies if more than one) of payment,
and shall be paid in such currencies.

The Contractor shall be entitled to this payment without formal Notice or certification,
and without prejudice to any other right or remedy.

1410 <D Do~
X O
Payment-of Retq@ - \/(ﬂ;en the Commissioning Certificate has been issued, the first half of the Retention

Money JH Mo‘ﬂey shall be certified by the Employer's Representative for payment to the
| Contraotor If a Section Commissioning Certificate is issued for a Section, the relevant
\ S e/centage of the first half of the Retention Money shall be certified and paid to the
73T ’\0
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Contractor. Such amount shall be included for payment in the next Interim Payment
Certificate following the issue of the Commissioning Certificate.

The Contractor shall be entitled to include the second half of the Retention Money in
the Final Statement Design-Build.

14.11

Application for Final Within 28 days after the end of the Retention Period, the-Contractor shall submit to
Payment Certificate the Employer's Representative one original and five copies-of the Final Statement
Design-Build Design-Build with supporting documents showing:

(a) the value of all work done in respect of the/Design-Build; and
(b)  any further sums which the Contractor considers to be due to him under the
Contract in respect of the Design-Build.

Together with the Final Statement Design-Build, the)Contractor shall submit a written
undertaking that the Statement is in full and\final settlement of all matters under or in
connection with the Contract relating to-the Design-Build.

If the Employer’s Representative disagrees. with or cannot verify any part of the Final
Statement Design-Build, the Employer’s\Representative and the Contractor shall attempt
to agree such matters, and the Contractor-shall re-submit his Final Statement based on
the agreement with the Employer’s Representative. The Employer’s Representative shall
then issue a Final Payment Cerificate Design-Build under Sub-Clause 14.12 [Issue of
Final Payment Certificate Design-Build}-for the agreed amount. If the Parties cannot agree
on such matters, or if the Contractor has failed to submit his application for payment
within the said 28 days, the Employer’s Representative shall issue an Interim Payment
Certificate under Sub-Clause 14.7 [Issue of Advance and Interim Payment Certificates]
for the amount which”he-~considers to be due to the Contractor. If the Contractor is
dissatisfied with the' amount, ¢ertified, he may refer the matter to the DAB for a decision
in accordance with'Clause 20.6 [Obtaining Dispute Adjudication Board’s Decision].

14.12

Issue of Final Payment Within 28 days ‘of receiving the Final Statement Design-Build, or the resubmitted Final

Certificate Design-Build  Statement (as the-ease may be), and the written undertaking from the Contractor in
accordance.with Sub-Clause 14.11 [Application for Final Payment Certificate Design-
Build],/the Employer's Representative shall issue to the Employer, with a copy to the
Contractor,/the Final Payment Certificate Design-Build stating:

@) the 'amount which is finally due for the Design-Build; and

(b).  after giving credit to the Employer for all amounts previously paid by the
Emnployer and all sums to which the Employer is entitled in respect of the
Design-Build, the balance (if any) due from the Employer to the Contractor or
from the Contractor to the Employer, as the case may be.

Upon receipt of the Final Payment Certificate Design-Build, the Employer shall pay the
Contractor the amount, if any, due in accordance with the provisions of Sub-Clause
14.8 [Payment].

14.13

Application, for-Final / Within 56 days after receiving the Contract Completion Certificate, the Contractor
Payment Certifi?\?\'@ DF) all submit to the Employer's Representative one original and five copies of the Final
Operation_Servige> éfgﬂlement Operation Service with supporting documents showing:

/G
[

k. ' @ :,.| the value of all work done in respect of the Operation Service including
\ \ / authorised expenditure from the Asset Replacement Fund; and

NG 2 ov/
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1414

(b)  any further sums which the Contractor considers to be due to him under the
Contract including any unused monies from the Maintenance Retention Fund.

Together with the Final Statement Operation Service, the Contractor shall submit a
written discharge according to the requirements of Sub-Clause, 14-14.[Discharge].

Discharge

14.15

When submitting the Final Statement Operation Service, the.Contractor shall submit a
written discharge which confirms that the total of the Final Statement Operation Service,
together with the Final Statement Design-Build submitted according to Sub-Clause 14.11
[Application for Final Payment Certificate Design-Build] represents full and final settlement
of all monies due to the Contractor under or in/connection with the Contract. This
discharge may state that it becomes effective only after payment due under the Final
Payment Certificate Operation Service has been made.and the Performance Security
referred to in Sub-Clause 4.2 [Performance Security] has been returned to the Contractor.

Issue of Final Payment
Certificate Operation

Service

Within 28 days of receiving the Final Statement Operation Service and the written
discharge from the Contractor in accordance/with Sub-Clause 14.13 [Application for
Final Payment Certificate Operation_Service] and Sub-Clause 14.14 [Discharge]
respectively, the Employer's Repregsentative shall issue to the Employer, with a copy
to the Contractor, the Final Payment Certificate Operation Service stating:

) the amount which is finally_due for the Operation Service; and

b the amount which is finally due for the Contract; and

(c after giving credit to-the Employer for all amounts previously paid by the
Employer and all_sums-to which the Employer is entitled in respect of the
Contract, the balance (if any) due from the Employer to the Contractor or from
the Contractortothe Employer, as the case may be.

- = =

If the Employer's Representative disagrees with or cannot verify any part of the Final
Statement Operation Service, the Employer's Representative and the Contractor shall
attempt to agree such matters, and the Employer's Representative shall issue a Final
Payment Certificate Operation Service for the agreed amount. If the Parties cannot
agree on such matters, the Employer's Representative shall issue a Final Payment
Certificate-Operation Service for the amount which he considers to be due to the
Contractor. If the-Contractor is dissatisfied with the amount certified, he may refer the
matter.to.the DAB for a decision in accordance with Clause 20.6 [Obtaining Dispute
Adjudication Board's Decision].

Upon receipt of the Final Payment Certificate Operation Service, the Employer shall
pay-the"Contractor in accordance with the provisions of Sub-Clause 14.8 [Payment].

14.16

Cessation of Employer's

Liability

58

A<}

N\

4§ﬁ$fﬁ3<

The/Employer shall not be liable to the Contractor for any matter or thing under or in
connection with the Contract or execution of the Works, except to the extent that the
Contractor shall have included an amount expressly for it in the Final Statement
Design-Build or the Final Statement Operation Service.

However, this Sub-Clause shall not limit the Employer's liability under his
indemnification obligations, or the Employer's liability in any case of fraud, deliberate
ge{ault or reckless misconduct by the Employer.

2N\

= \

Fu%ﬁlermore, if the Contractor has not submitted any matter to the Dispute
Adjudication Board under Sub-Clause 20.6 [Obtaining Dispute Arbitration Board's

. 4 De}/'s/on] within 56 days of receiving notification from the Employer's Representative
N pig 2>
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of the amounts included for payment in either the Final Certificate Design-Build or the
Final Certificate Operation Service, then he will be deemed to have accepted the
amounts so certified, and the Employer shall be deemed to have’no further liability to
the Contractor, subject only to that payment due under the Final Payment Certificate
Operation Service has been made and that the Performance-Security/referred to in
Sub-Clause 4.2 [Performance Security] has been returned to"the-Contractor.

14.17

Currencies of Payment

The Contract Price shall be paid in the currency or currencies.named in the Contract
Data. Unless otherwise stated in the Particular Conditions, if mare than one currency
is so named, payments shall be made as follows:

(a) if the Accepted Contract Amount was expressed in Local Currency only:

(i) the proportions or amounts of the-Local and Foreign Currencies, and the
fixed rates of exchange to be used for calculating the payments, shall be as
stated in the Contract Data, except as-Otherwise agreed by both Parties;

(ii) payments and deductions-under Sub-Clause 13.5 [Provisional Sums]
and Sub-Clause 13.6 [Adjustments’ for Changes in Legislation] shall be
made in the applicable currencies and proportions; and

(i)  other payments and deductions’under sub-paragraphs (a) to (d) of Sub-
Clause 14.3 [Application for Advance and Interim Payment Certificates)
shall be made irv the-currencies and proportions specified in sub-
paragraph (a)(i) above;

(o) payment of the damages specified in the Contract Data shall be made in the
currencies and proportions specified in the Contract Data;

(c) other paymentsto~the Employer by the Contractor shall be made in the
currency in whichthe sum was expended by the Employer, or in such currency
as may be agreed by ‘both Parties;

(d) if any amount payable by the Contractor to the Employer in a particular
currency-exceeds-the sum payable by the Employer to the Contractor in that
currengy, the Employer may recover the balance of this amount from the sums
otherwise payable to the Contractor in other currencies; and

(€) if no rates-of-exchange are stated in the Contract Data, they shall be those
prevailing on the Base Date and determined by the central bank of the Country.

14.18

Asset Replacement Fund

General Conditions

oL/
\ K DIG ,OL/

The Asset Replacement Fund is to provide the necessary funding for the replacement of
items of Rlant identified in the Asset Replacement Schedule as required for the continued
efficient operation of the Works for the duration of the Operation Service Period.

In/each application for an Interim Payment Certificate during the Operation Service
Period made in accordance with Sub-Clause 14.3 [Application for Advance and
Interim Payment Certificates], the Contractor shall be entitled to include any monies
from the Asset Replacement Fund which, according to the Asset Replacement
Schedule, have become due following the replacement of the scheduled items by the
Contractor. Under no circumstances will the amount payable from the Asset
Replacement Fund be increased from the amount due according to the Asset
Replacement Schedule, irrespective of the value or amount of replacements which
have been made. For any items which have not been replaced by the date or other

/'@_ﬁiﬁ(go\ratlonal milestone identified in the Asset Replacement Schedule, payment will not

e, eleased until such replacement has been effected.

N thLa event that there is money remaining in the Asset Replacement Fund upon
completlon of the Contract due to planned replacements, which by mutual agreement
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of the Parties, are not required or used, such amount shall be shared equally between
the Parties, and the Contractor shall be entitled to include his share of such amount
in his Application for Final Payment Certificate Operation Service fmade,in accordance
with Sub-Clause 14.13 [Application for Final Payment Certificate’ Operation Service].

The Asset Replacement Fund shall not cover the cost of:

(a) routine maintenance items associated with the cofrection of defects;

(b) replacement of Plant and Material which have a life expectancy of less than five
years;
(@) providing spares between scheduled dates for major_plant replacement; or

(d) the replacement of Plant and Materials which are not identified in the Asset
Replacement Schedule.

The cost of meeting the requirements of sub=paragraphs (a) to (d) above shall be
borne by the Contractor and be deemed 10 [be included in the Contract Price.

The Contractor shall give Notice to the Employer’s Representative at least 28 days prior
to his intention to replace any item of Plantidentified in the Asset Replacement Schedule.

The Employer shall authorise release of funds from the Asset Replacement Fund in
accordance with the amounts certified by the Employer's Representative in each
applicable Interim Payment Cettificate:-Funds will only be disbursed from the Asset
Replacement Fund to the fvalues and in accordance with the time scales for
replacement identified in the/Asset.Replacement Schedule.

Where items of Plant _require~replacement at times earlier than the scheduled
replacement times given.in.the Asset Replacement Schedule, the appropriate funds
shall not be released-tuntit-the-scheduled replacement date has been reached.

If the Contract Price\is subject to adjustments for changes in cost according to Sub-
Clause 13.8 [Adjustments for Changes in Cost], the amounts due from the Asset
Replacement [Fund shall be adjusted on the same basis as other costs.

In the event of a termination of the Contract under Clause 15 [Termination by Employer],
or Clause-16 [Suspension and Termination by Contractor], any amount remaining in the
Asset Replacement Fund, including any accrued interest, shall be deemed to be to the
account-of the Employer and shall not be disbursed to the Contractor.

14.19

Maintenance Retention During the Operation Service Period, a Maintenance Retention Fund shall be created
Fund by deducting five percent (5%) from the value of each interim payment, determined by
the’/Employer’s Representative in accordance with Sub-Clause 14.7 [Issue of Advance
and Interim Payment Certificates], due to the Contractor, commencing with the first
payment following the issue of the Commissioning Certificate, and continuing until the
last Interim Payment Certificate is issued or until the amount in the Maintenance
Retention Fund has reached the value (if any) stated in the Contract Data, whichever
is the earlier. If the Contractor so chooses, the Maintenance Retention Fund may be
replaced by a Maintenance Retention Guarantee in a form and with an entity approved
by the Employer. However, the value of the Guarantee shall not exceed the maximum
amount of the Maintenance Retention Fund stated in the Contract Data. The
ZED angntractor shall ensure that the Maintenance Retention Guarantee remains valid and
.falb n’gfztcxrce until the issue of the Contract Completion Certificate.
[ : Z'
1._I If the maintenance required under the Contract has not been carried out, the
nyloyer may, after giving due Notice to the Contractor, carry out such maintenance

60 \ D'C '?OQ
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himself and apply any amounts standing to the credit of the Maintenance Retention
Fund in so doing. Where such amounts are insufficient to cover the Employer's whole
costs of carrying out the maintenance, the unrecovered costs shall be,set off against
any payment due to the Contractor under the Contract, or to the_extent that no such
payment is due, shall become a debt due by the Contractor to the Employer.

Following the issue of the Contract Completion Certificate-under Sub-Clause 8.6
[Contract Completion Certificate], all funds remaining in“the Maintenance Retention
Fund shall be included in the Final Payment Certificate Operation Service and paid to
the Contractor with the final payment.

Termination by Employer

15.1

Notice to Correct

If the Contractor fails to carry out any obligation under the Contract, the Employer's
Representative shall by Notice require the-Contractor to make good the failure and to
remedy it within the time specified in the 'said/Notice.

15.2

Termination for

Contractor's Default

General Conditions

The Employer shall be entitled t@ terminatethe Contract if the Contractor:

(a) fails to comply with SUb-Clause 4.2 [Performance Security] or with a Notice
under Sub-Clause 15/1 [Notice to Correct],

(o) abandons the Works_or otherwise plainly demonstrates the intention not to
continue performance of-his obligations under the Contract,

(c) without reasonable excuse fails:

(i) to proceed with the Works in accordance with Sub-Clause 9.1
[Commencement of Design-Build] or Sub-Clause 10.2 [Commencement
of Operation-Service]; or

(ii) to’ comply with a Notice issued under Sub-Clause 7.5 [Rejection] or
Sub-Clause 7.6 [Remedial Work], within 28 days after receiving it;

(d)  subcontracts the whole of the Works or assigns the Contract without the
required-agreement or subcontracts the Operation Service or any parts of the
Works in breach of Sub-Clause 4.4 [Subcontractors];

(e) either_gives Notice to the Employer under Sub-Clause 4.25 [Changes in the
Contractor’s Financial Situation] from which the Employer reasonably concludes
that the Contractor will be unable to complete or fulfil his obligations under the
Contract or, if the Contractor fails to give such a Notice, but the Employer in any
event reasonably concludes that the Contractor will be unable to complete or
fulfil his obligations under the Contract due to the Contractor’s financial situation;

1) becomes bankrupt or insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with his creditors, or
carries on business under a receiver, trustee or manager for the benefit of his
creditors, or if any act is done or event occurs which (under applicable Laws)
has a similar effect to any of these acts or events;

Q) gives or offers to give (directly or indirectly, either before or during the currency
of the Contract) to any person any bribe, gift, gratuity, commission or other

ZED DFj‘g thing of value, as an inducement or reward:
= N
1 5\
| r‘% (i) for doing or forbearing to do any action in relation to the Contract; or
k. ' .-'| (ii) for showing or forbearing to show favour or disfavour to any person in
\ / relation to the Contract;
\ J"‘%,-"’ - OQ%
‘x.l':)_l C _J
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or if any of the Contractor's Personnel, agents or Subcontractors gives or offers
to give (directly or indirectly) to any person any such inducement or reward as
is described in this sub-paragraph (g). However, lawful/inducements and
rewards to Contractor's Personnel shall not give a right totermination;

(h)  fails to complete the Design-Build by the Cut-Off Date stated in the Contract
Data or, if no such date is given, then a period of 182-days after the Time for
Completion of Design-Build.

In any of these events or circumstances, the Employer.may, not less than 14 days
after giving Notice to the Contractor, terminate the Contract-and expel the Contractor
from the Site unless the Contractor cures the event/or circumstance within the said 14
days. However, in the case of sub-paragraph (f),or-(g), the Employer may by Notice
terminate the Contract immediately.

The Employer's election to terminate the Contract shall not prejudice any other rights
of the Employer, under the Contract or otherwise.

The Contractor shall then leave the\Site/and deliver any required Goods, all
Contractor's Documents, and other_design. documents made by or for him, to the
Employer's Representative. Howeyer,, the Contractor shall use his best efforts to
comply immediately with any reasonable-instructions included in the Notice (i) for the
assignment of any subcontract, and-(ii)}-for the protection of life or property or for the
safety of the Works.

After termination, the Employer.may complete the Works and/or arrange for any other
entities to do so. The Employer, and these entities may then use any Goods,
Contractor's Documents.and other design documents made by or on behalf of the
Contractor.

The Employer shall then give Notice that the Contractor's Equipment and Temporary
Works will be released-te the Contractor at or near the Site. The Contractor shall
promptly arrange theif, emoval, at the risk and cost of the Contractor. However, if by
this time the Ceontractor has failed to make a payment due to the Employer, these
items may be sold-by the Employer in order to recover this payment. Any balance of
the proceeds shall then be paid to the Contractor.

15.3

Valuation at Date of As _soon as-practicable after a Notice of termination under Sub-Clause 15.2

Termination for

[ Termination for Contractor's Default] has taken effect, the Employer's Representative

Contractor's Default shall proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or

15.4

determine the value of the Works, Goods and Contractor's Documents, and any other
sums due to the Contractor for work executed in accordance with the Contract.

Payment after
Termination for

After a Notice of termination under Sub-Clause 15.2 [Termination for Contractor's
Default] has taken effect, the Employer may:

Contractor's Default

62

(a) proceed in accordance with Sub-Clause 20.2 [Employer's Claims];
(o) withhold further payments to the Contractor until the costs of design,
execution, completion and remedying of any defects, damages for delay in

/{%D 535@\ completion (if any), and all other costs incurred by the Employer, have been
7 (’f_;}\ established; and/or
CE’ (c) E recover from the Contractor any losses and damages incurred by the Employer

\ : ) | and any extra costs of completing the Works, after allowing for any sum due to

\ Q) /" the Contractor under Sub-Clause 15.3 [Valuation at Date of Termination for

—_— FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Contractor's Default]. After recovering any such losses, damages and extra
costs, the Employer shall pay any balance to the Contractor,

15.5

Termination for
Employer's Convenience

If at any time the Employer elects to terminate the Contract for reasons other than
those specified in Sub-Clause 15.2 [Termination for Contractor's Pefault], and subject
to the applicable Law of the Contract, he shall notify the ContraCtor in writing, with a
copy to the Employer's Representative. Such termination_shall-be deemed to be
termination for the convenience of the Employer.

Upon issuing a Notice to terminate under this Sub-Clause, the Employer shall
immediately make arrangements to return the Performance Security to the Contractor,
and the termination shall take effect 28 days after,the date the Contractor receives the
Notice, or 28 days after he receives the Performance-Security, whichever is the later.
Upon issuing the Notice, the Employer shallimmediately cease to have any right of
use of any of the Contractor’s Documents, ([and shall forthwith return all and any such
Contractor’s Documents to the Contractor.

The Employer shall not terminate the ‘Contract’ under this Sub-Clause in order to
execute or operate the Works (or any_part thereof) himself, or arrange for the Works
(or any part thereof) to be executed’by, another contractor.

15.6

Valuation at Date of
Termination for
Employer's Convenience

15.7

As soon as practicable after a/Notice of termination under Sub-Clause 15.5 [Termination
for Employer's Conveniencé] has-taken effect, the Employer's Representative shall
proceed in accordance with-Sub-Clause 3.5 [Determinations] to agree or determine the
value of the Works, Goods and-€ontractor's Documents, and any other sums due to
the Contractor for work executed in accordance with the Contract.

Payment after
Termination for
Employer's Convenience

After termination for the Employer's convenience under Sub-Clause 15.5 [Termination
for Employer's £onvenience], the Contractor shall proceed in accordance with Sub-
Clause 16.3 [Cessation\of Work and Removal of Contractor's Equipment] and shall be
paid in accordance with Sub-Clause 16.4 [Payment on Termination].

Suspensipbn and/Termination by Contractor

16.1
Contractor's Entitlement
to Suspend Work

If. the Employer's Representative fails to certify in accordance with Sub-Clause 14.7
[lssue-of Advance and Interim Payment Certificates], or the Employer fails to comply
with Sub-Clause 2.4 [Employer's Financial Arrangements] or Sub-Clause 14.8
[Payment], the Contractor may, not less than 21 days after giving Notice to the
Employer, suspend work (or reduce the rate of work) unless and until the Contractor
has received the Interim Payment Certificate, reasonable evidence or payment, as the
case may be and as described in the Notice.

The Contractor's action shall not prejudice his entitiements to financing charges under
Sub-Clause 14.9 [Delayed Payment] and to termination under Sub-Clause 16.2
[Termination by Contractor].

2€0 D5y
@6 N 4 he Contractor subsequently receives such Interim Payment Certificate, evidence or
Ly

4
\

General Conditions

pa?ﬁment (as described in the relevant Sub-Clause and in the above Notice) before
g_i_vinb a Notice of termination, the Contractor shall resume normal working as soon as
[ i% rgasonably practicable.

© x )
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If the Contractor suffers delay and/or incurs cost as a result of suspending work (or
reducing the rate of work) in accordance with this Sub-Clause, the Contractor shall
give Notice to the Employer's Representative and shall be entitled, subject to Sub-
Clause 20.1 [Contractor's Claims], to:

) an extension of time for any such delay, if completion is-or will be delayed,
under Sub-Clause 9.3 [Extension of Time for Completion.of Design-Build]; and
(b) payment of any such Cost Plus Profit, which shall bedncluded-in the Contract Price.

After receiving this Notice, the Employer's Representative shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine these matters.

16.2
Termination by The Contractor shall be entitled to terminate the Contract if:
Contractor
(@) the Contractor does not receive the|reasonable evidence within 42 days after
giving Notice under Sub-Clause 16:1~[Contractor's Entitlement to Suspend
Work] in respect of a failure to—comply with Sub-Clause 2.4 [Employer's
Financial Arrangements];
(b) the Employer's Representative fails; within 56 days after receiving a Statement
and supporting documents/ to issue the relevant Payment Certificate;
() the Contractor does not seceive the’ amount due under an Interim Payment
Certificate within 42 days/after.the expiry of the time stated in Sub-Clause 14.8
[Payment] within which~payment is to be made (except for deductions in
accordance with Sub-Clause 20.2 [Employer's Claims));
(d)  the Employer substantially fails to perform his obligations under the Contract,
(e) the Employer fails_to_comply with Sub-Clause 1.6 [Contract Agreement] or
Sub-Clause 1.8 [Assignment];
)] a prolonged suspensionyaffects the whole of the Works as described in Sub-
Clause 9.10/[Prolongéd Suspension]; or
@ the Employer. becomes bankrupt or insolvent, goes into liquidation, has a
receiving~or administration order made against him, compounds with his
creditors, or carfies on business under a receiver, trustee or manager for the
benefit\of_his creditors, or if any act is done or event occurs which (under
applicable taws) has a similar effect to any of these acts or events.
In any 0f these-events or circumstances, the Contractor may, not less than 14 days
after giving ,Notice to the Employer, terminate the Contract unless the Employer cures
the event er-circumstance within the said 14 days. However, in the case of sub-
paragraph\(f) or (g), the Contractor may by Notice terminate the Contract immediately.
The-Contractor's election to terminate the Contract shall not prejudice any other rights
of/the Contractor, under the Contract or otherwise.
16.3
Cessation of Work and After a Notice of termination under Sub-Clause 16.2 [Termination by Contractor] or
Removal of Contracter's. Sub-Clause 18.5 [Optional Termination, Payment and Release] has taken effect, the
Equipment Contractor shall, unless the Employer cured the event or circumstance within the 14-
days' Notice period, promptly:
) cease all further work, except for such work as may have been instructed by
/{@5 55@(\ the Employer's Representative for the protection of life or property or for the
.f@g /f_éi\l safety of the Works or protection of the environment. For all such instructed
j g'-l work, the Contractor shall be entitled to be paid Cost Plus Profit and shall be
| ' | relieved of further liabilities under Sub-Clauses 4.8 [Safety Procedures] and
\ S /' 4.18 [Protection of the Environment];
@ Se)
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(b) hand over to the Employer the Contractor's Documents, Plant, Materials and
other work, for which the Contractor has received payment;.and

(c) remove all other Goods from the Site, except as necessary/for safety, and leave
the Site.

16.4

Payment on Termination  After a Notice of termination under Sub-Clause 16.2 [ Termination by Contractor] has
taken effect, the Employer shall promptly:

(a) return the Performance Security to the Contracétor;

(b) pay the Contractor in accordance with Sub-Clause18.6"[ Optional Termination,
Payment and Release]; and

() pay to the Contractor the amount of any/less.of profit or other loss or damage
sustained by the Contractor as a result of thistermination.

RisklAll®cation
171
The Employer's Risks Subject to the provisions of Sub-Clause 178 [Limitation of Liability], the risks allocated
during the Design-Build to the Employer and for which’ the Employer is liable during the Design-Build Period
Period are divided into:

() The Employer's Commercial Risks, which are:

M

(i
(i)

(iv)

and

the financialless, delay or damage allocated to the Employer under the
Contraet-ar-for-which the Employer is liable by law, unless otherwise
modified under\the Contract;

the right of the/Employer to construct the Works or any part thereof on,
over,/under-in or through the Site;

the use or\occupation of the Site by the Works or any part thereof, or for
the_purpose of design, construction or completion of the Works other
than-the abusive or wrongful use by the Contractor; and

the use or occupation by the Employer of any part of the Permanent
Works, except as may be specified in the Contract;

(D) The Employer's Risks of Damage, which are:

U)

(i)

75 2\
[ A
kﬁ‘ : 1 4.|
\ /(i)

General Conditions

damage due to any interference, whether temporary or permanent, with
any right of way, light, air, water or other easement (other than that
resulting from the Contractor's method of construction) which is the
unavoidable result of the construction of the Works in accordance with
the Contract;

fault, error, defect or omission in any element of the design of the Works
by the Employer or which may be contained in the Employer’s
Requirements, other than design carried out by the Contractor pursuant
to his obligations under the Contract;

any operation of the forces of nature (other than those allocated to the
Contractor in the Contract Data) against which an experienced
contractor could not reasonably have been expected to have taken
adequate preventative precautions; and

The Exceptional Risks under Clause 18 [Exceptional Risks].
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17.2 Subject to the provisions of Sub-Clause 17.8 [Limitation of Liability], the risks

The Contractor's Risks allocated to the Contractor and for which the Contractor is liable during the Design-

during the Design-Build  Build Period are all the risks other than those listed under Sub-Clause 17.1 [The

Period Employer’s Risks during the Design-Build Period], including /the care /of both the
Works and the Goods.

17.3

The Employer's Risks Subject to the provisions of Sub-Clause 17.8 [Limitation of Liability], the risks allocated
during the Operation to the Employer and for which the Employer is liable during.the Operation Service
Service Period Period are divided into:

(@  The Employer's Commercial Risks, which are:

(i) the financial loss, delay or damage allocated to the Employer under the
Contract or for which the Employer is liable by law, unless otherwise
modified under the Contract;

(ii) the use or occupation by the\Employer of any part of the Permanent
Works, except as may be specified in the Contract; and

(i) the use or occupation of the.Site’by’'the Works or any part thereof, or for
the purpose of operating and maintaining the Permanent Works;

and
(b)  The Employer's Risks of Damage, which are:

(i) damage due to/any.interference, whether temporary or permanent, with
any right of way, light;-air, water or other easement (other than that
resulting from-the_Contractor's methods of operation and maintenance)
which is the unavoidable result of operating and maintaining the
Permanent-Works in accordance with the Contract;

(ii) fault, error,defectior omission in any element of the design of the Works
by the Employer or which may be contained in the Employer’s
Requirements; other than design carried out by the Contractor pursuant
tohis obligations under the Contract;

(iii) any operation of the forces of nature against which an experienced
contractor could not reasonably have been expected to have taken
adequate preventative precautions; and

(iv)—. The Exceptional Risks under Clause 18 [Exceptional Risks].

17.4

The Contractor's Risks Subject.to-the provisions of Sub-Clause 17.8 [Limitation of Liability], the risks
during the Operation allecated-to the Contractor and for which the Contractor is liable during the Operation
Service Period Service Period are:

)] all risks resulting or arising from the design (excluding any design allocated to
the Employer under Sub-Clauses 17.1(b)(ii) and 17.3(b)(ii)) or construction of the
Works, or the Materials used therein, notwithstanding any testing carried out by
or approved or witnessed by the Employer or the Employer's Representative
during the Design-Build Period; and

(b) all risks resulting or arising from the operation and maintenance of the Permanent
Works and the care of the Works excluding the Employer's Risks listed under
Sub-Clause 17.3 [The Employer's Risks during the Operation Service Period].

17.5

1(,0 DQ ~
Responsibility f df;ere Lfmle\ss the Contract is terminated in accordance with these Conditions, the Contractor
of the Works .,"ffu fis sha:n take full responsibility for the care of the Works and Goods from the
‘ . Commencement Date until the Commissioning Cettificate for the whole of the Works is
syed pursuant to Sub-Clause 11.7 [Commissioning Certificate]. If the Contract is

66 \%Ic >

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008



®FI DI C

Uncontrol | ed Copy,

22/ 11/ 2011,

Li censed copy: wol ver hanpt onuni ,

terminated in accordance with these Conditions, the Contractor shall cease to be
responsible for the care of the Works from the date of expiry of the Notice of termination.

The Contractor shall also be responsible for the care of the Permanent Works during
the Operation Service Period in accordance with the requirements_of thie Operating
Licence pursuant to Sub-Clause 1.7 [Operating Licence].

The Contractor shall also be responsible for the care of any part’6f the Permanent
Works for which a Section Commissioning Certificate has beenissued.

The Contractor shall also take full responsibility for any outstanding work which he
shall have undertaken to complete during the Operation Service Period until all such
outstanding work is completed.

17.6

Consequences of the Subject to the provisions of Sub-Clause| 18.4 [Consequences of an Exceptional

Employer's Risks of Event], if any of the risks allocated as an Employer's Risk under Sub-Clause 17.1 [The

Damage Employer's Risks during the Design-Build Period] and 17.3 [The Employer's Risks
during the Operation Service Period] occurs/and results in damage to the Works or
other property or Goods or Contractor's*Documents, the Contractor shall promptly
give Notice to the Employer's Repfesentative, and shall thereafter rectify such loss
and/or damage to the extent required by instruction of the Employer's Representative.
Such instruction shall be deemed a-Variation.

In the event of the allocatiofy of therisk not being governed by any other term of the
Contract, and such risk oceurs_during the Design-Build Period and the Contractor is
delayed and/or incurs cost from-rectifying this damage, the Contractor shall give a
further Notice to the Employer's Representative and shall be entitled to:

(@) an extension/of time\for any such delay, if completion is or will be delayed,
under Sub-Clause 9/3 [Extension of Time for Completion of Design-Build]; and
(o) payment-of/ICost-Plus Profit, which shall be included in the Contract Price.

If the event occurs during the Operation Service Period, sub-paragraph (b) of this Sub-
Clause shall apply;-but sub-paragraph (a) of this Sub-Clause shall not apply.

The Employer's-Representative shall proceed in accordance with Sub-Clause 3.5
[Determinations] to determine the amounts due.

17.7

Consequences of the If. any of jthe risks allocated as a Contractor's risk under Sub-Clause 17.2 [The

Contractor's Risks Contractor's Risks during the Design-Build Period] and 17.4 [The Contractor's Risks

resulting in Damage during the Operation Service Period] occurs and results in damage to the Works or
other property or Goods, the Contractor shall promptly give Notice to the Employer's
Representative, and shall thereafter rectify such damage to the extent required by the
Employer's Representative. All such work of replacement, repair or rectification shall
be carried out by the Contractor at his own cost.

17.8

Limitation of Liability Neither Party shall be liable to the other Party for any loss of use of any Works, loss
/ of profit, loss of contract or for any other indirect loss or damage which may be
4eD DF) ffered by the other Party in connection with the Contract, other than under Sub-

/5 . éiaﬁ;.se 10.6 [Delays and Interruptions during the Operation Service], Sub-Clause 16.4
| [Payment on Termination], Sub-Clause 17.9 [Indemnities by the Contractor], Sub-
k. ' Clau:,e 17.10 [Indemnities by the Employer] and Sub-Clause 17.12 [Risk of
\ Q ' Igfr[hgement of Intellectual and Industrial Property Rights].
D
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The total liability of the Contractor to the Employer, under or in connection with the
Contract, shall not exceed the sum stated in the Contract Data or.(if a sum is not so
stated) the Accepted Contract Amount.

This Sub-Clause shall not limit any liability in any case of fraud, deliberate default or
reckless misconduct by the defaulting Party.

17.9

Indemnities by the The Contractor shall indemnify and hold harmless the Employer, the Employer's
Contractor Personnel, and their respective agents, against and from_all claims, damages, losses
and expenses (including legal fees and expenses) in respect of:

(a) bodily injury, sickness, disease or death, Of any person whatsoever arising out
of or in the course of or by reason of the Gontractor's design, execution,
completion or operation and maintenance of the Works, unless attributable to
any negligence, wilful act or breach of the Contract by the Employer, the
Employer's Personnel, or any of theirrrespective agents; and

(b) damage to or loss of any property,-real or personal (other than the Works), to
the extent that such damage or loss;

) arises out of or in the’course of.or by reason of the Contractor's design,
execution and completion-or-operation and maintenance of the Works,
or

(ii) is attributable ta,any negligence, wilful act or breach of the Contract by
the Contractof,/the €ontractor's Personnel, their respective agents, or
anyone directly-or_indirectly employed by any of them.

The Contractor shall alse-.indemnify the Employer against all errors in the Contractor's
design of the Works-and-other professional services which result in the Works not
being fit for purpose or result in any loss and/or damage for the Employer.

17.10

Indemnities by the The Employef /shall indemnify and hold harmless the Contractor, the Contractor's
Employer Personnel, and\their respective agents, against and from all claims, damages, losses
and expenses (including legal fees and expenses) in respect of:

(a) bodily linjury, sickness, disease or death, or loss of or damage to any property
othey than the Works, which is attributable to any negligence, wilful act or
breachof the Contract by the Employer, the Employer's Personnel, or any of
theit respective agents; and

(0) the/ Employer's Risks as set out in Sub-Clauses 17.1 [The Employer's Risks
during the Design-Build Period] and 17.3 [The Employer's Risks during the
Operation Service Period].

17.11

Shared Indemnities The Contractor's liability to indemnify the Employer, as aforesaid, shall be reduced
proportionately to the extent that the Employer's Risks may have contributed to the
said damage, loss or injury. Similarly, the Employer's liability to indemnify the
Contractor, as aforesaid, shall be reduced proportionately to the extent that the
Contractor's risks may have contributed to the said damage, loss or injury.

17.12

1(,0 DQ ~

Risk of Infringe e}ﬁ of |ﬁ¢h|s Sub-Clause, "infringement" means an infringement (or alleged infringement) of
Intellectuatand|; HJ fis any{—patent registered design, copyright, trademark, trade name, trade secret or other
Industrial Property : mtelleotual or industrial property right relating to the Works; and "claim" means a claim
Rights : : varoceedlngs pursuing a claim) alleging an infringement.
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Whenever a Party does not give Notice to the other Party of any claim within 28 days
of receiving the claim, the first Party shall be deemed to have waived any right to
indemnity under this Sub-Clause.

The Employer shall indemnify and hold the Contractor harmless against/and from any
claim alleging an infringement which is or was:

(a) an unavoidable result of the Contractor's compliance with the Employer's
Requirements; or
(b)  aresult of any Works being used by the Employer:

(i) for a purpose other than that indicated by, or reasonably to be inferred
from, the Contract; or

(ii) in conjunction with any thing not supplied-by the Contractor, unless such
use was disclosed to the Contractor prior to the Base Date or is stated
in the Contract.

The Contractor shall indemnify and hold-the Employer harmless against and from any
other claim which arises out of or\in relation to () the Contractor's design,
manufacture, construction or execution ‘of_ the Works, (iij the use of Contractor's
Equipment, or (jii) the proper use ofthe\Works.

If a Party is entitled to be indemnified under this Sub-Clause, the indemnifying Party
may (at its cost) conduct pnegotiations for the settlement of the claim, and any
litigation or arbitration which’ may-arise from it. The other Party shall, at the request
and cost of the indemnifying-Party, assist in contesting the claim. This other Party
(and its Personnel) shall.not-make any admission which might be prejudicial to the
indemnifying Party, unless-the indemnifying Party failed to take over the conduct of
any negotiations, litigation.or-arbitration upon being requested to do so by the other
Party.

Exceptional Risks

18.1

Exceptional Risks

General Conditions
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An exceptional risk is a risk arising from an Exceptional Event which includes, but is
not limited-to:

(a) way,/ hostilities (whether war be declared or not), invasion, act of foreign
enemies;

(b) rebellion, terrorism, revolution, insurrection, military or usurped power, or cCivil
war, within the Country;

() riot, commotion or disorder within the Country by persons other than the
Contractor's Personnel and other employees of the Contractor and
Subcontractors;

(d)  strike or lockout not solely involving the Contractor's Personnel and other
employees of the Contractor and Subcontractors;

(e) munitions of war, explosive materials, ionising radiation or contamination by
radio-activity, within the Country, except as may be attributable to the

5\ Contractor's use of such munitions, explosives, radiation or radio-activity; and

(f)/c%;\. natural catastrophes such as earthquake, hurricane, typhoon or volcanic

5 activity which are Unforeseeable or against which an experienced contractor
| could not reasonably have been expected to have taken adequate preventative
precautions.
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18.2
Notice of an

Exceptional Event

If a Party is or will be prevented from performing any of its obligations under the
Contract due to an Exceptional Event, then it shall give Notice to.the other Party of
such event or circumstance and shall specify the obligations, /the performance of
which is or will be prevented. The Notice shall be given within ¥4 days after the Party
became aware, or should have become aware, of the event. or /ircumstance
constituting an Exceptional Event.

The Party shall, having given Notice, be excused performance of-such obligations for
so long as such Exceptional Event prevents it from performing them.

Notwithstanding any other provision of this Clause, the obligations of either Party to
make payments to the other Party under the Contract shall not be excused by an
Exceptional Event.

18.3

Duty to Minimise Delay

Each Party shall at all times use all reasonable endeayors to minimise any delay in the
performance of the Contract as a result of an-Exceptional Event.

A Party shall give Notice to the other\Rarty"when it ceases to be affected by an
Exceptional Event.

18.4

Consequences of an
Exceptional Event

18.5

If the Contractor is prevented’ from performing any of his obligations under the
Contract due to an Exceptional Event of which Notice has been given under Sub-
Clause 18.2 [Notice of an Exceptional Event] and suffers delay and/or incurs cost by
reason of such Exceptional-Event, the Contractor shall be entitled, subject to Sub-
Clause 20.1 [Contractor's Claims]; to:

(a) an extension ,of time far any such delay, if completion is or will be delayed,
under Sub-Clause 9:3 [Extension of Time for Completion of Design-Build]; and

(b) if the event or'circumstance is of the kind described in sub-paragraphs (a) to (e)
of Sub-Clause 181" [Exceptional Risks] and, in the case of sub-paragraphs (b)
to (e), occurs in the Country, payment of any such Cost.

If the Exceptional-Event occurs during the Operation Service Period, sub-paragraph
(a) of this-Sub-Clause 18.4 will not apply.

After receiving this Notice, the Employer's Representative shall proceed in accordance
with-Sub-Clause 3.5 [Determinations ] to agree or determine these matters.

Optional Termination,
Payment and Release

70
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If the'execution of substantially all the Works in progress is prevented for a continuous
period of 84 days by reason of an Exceptional Event of which Notice has been given
Under Sub-Clause 18.2 [Notice of an Exceptional Event], or for multiple periods which
totalmore than 140 days due to the same notified Exceptional Event, then either Party
may give to the other Party a Notice of termination of the Contract. In this event, the
termination shall take effect 7 days after the Notice is given, and the Contractor shall
proceed in accordance with Sub-Clause 16.3 [Cessation of Work and Removal of
Contractor's Equipment].

Upon such termination, the Employer's Representative shall determine the value of the

work done and issue a payment certificate which shall include:
& ("8\
=
2\ ' _ o _
(@) 7| the amounts payable for any work carried out for which a price is stated in the

I,.'l Contract;

\ - vy (Q) / the Cost of Plant and Materials ordered for the Works which have been
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18.6

delivered to the Contractor, or of which the Contractor is liable to accept
delivery. This Plant and Materials shall become the property of (and be at the
risk of) the Employer when paid for by the Employer, and/the Gontractor shalll
place the same at the Employer's disposal;

(c) any other Cost or liability which in the circumstances was reasonably incurred
by the Contractor in the expectation of completing the"Works;

(d) the Cost of removal of Temporary Works and Contractor's Equipment from the
Site and the return of these items to the Contractor's works’in his country (or
to any other destination at no greater cost); and

(€) the Cost of repatriation of the Contractor's staff.and labour employed wholly in
connection with the Works at the date of termination.

Release from
Performance under
the Law

Insuragce

19.1
General Requirements

-

General Conditions

Notwithstanding any other provision of this Clause,if_any event arises outside the
control of the Parties (including, but not limitedto, an Exceptional Event) which makes
it impossible or unlawful for either or both Parties| to fulfil its or their contractual
obligations or which, under the law governing-the Contract, entitles the Parties to be
released from further performance of the-Contract, then upon Notice by either Party
to the other Party of such event:

(a) the Parties shall be discharged from further performance, without prejudice to
the rights of either Party in respectof‘any previous breach of the Contract; and

(b)  the sum payable by the Employer to the Contractor shall be the same as would
have been payable under-Sub-Clause 18.5 [Optional Termination, Payment and
Release] if the Contract had-been terminated under that Sub-Clause.

Without limiting—his ~er—the Employer’s obligations or responsibilities under the
Contract, the/ Contractor shall effect and maintain all insurances for which he is
responsible with_insurers and in terms, both of which shall be subject to approval by
the Employer, such-approval shall not be unreasonably withheld or delayed.

The insdrances-required to be provided herein are the minimum required by the
Employer,/and the Contractor may, at his own cost, add such other insurances that
he may-deem;prudent.

Whenever required by the Employer, the Contractor shall produce the insurance
policies which he is required to effect under the Contract. As each premium is paid,
the/Contractor shall send a copy of each receipt of payment to the Employer.

If the Contractor fails to effect and keep in force any of the insurances required under
Sub-Clause 19.2 [Insurances to be provided by the Contractor during the Design-
Build Period], or fails to provide the policies or receipts as aforementioned, then, and
in any such case, the Employer may effect and keep in force such insurances and pay
any premium as may be necessary and recover the same from the Contractor from
time to time by deducting the amount(s) so paid from any monies due to the
Contractor or otherwise recover the same as a debt from the Contractor.

h(},?ther the Contractor or the Employer fails to comply with the conditions attaching
to tﬁ insurances effected pursuant to the Contract, the Party so failing to comply as
aforegsaid shall indemnify the other Party against all losses and claims arising from
such failure.

N "‘f'f_ho ’0/ 71
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19.2

Insurances to be

The Contractor shall also be responsible for the following:

notifying the insurers of any changes in the nature, extent or/programme for the
execution of the Works;

notifying the insurers of any changes in the nature, extent orprogramme for the
provision of the Operation Service; and

the adequacy and validity of the insurances in accordance with the Contract at
all times during the performance of the Contract.

The permitted deductible limits allowed in any policy-shall not jexceed the amounts
stated in the Contract Data.

Where there is a shared liability the loss shall be’korne by each Party in proportion to
its liability under Clause 17 [Risk Allocation] or Clause 18{Exceptional Risks], provided
the non-recovery from insurers has not been/Gaused by a breach of this Clause by the
Contractor. In the event that non-recovery from insurers has been caused by such a
breach of Contract by the Contractor, the Contractor shall bear the loss suffered.

The Contractor shall provide the following insurances during the Design-Build

provided by the Period:
Contractor during the
Design-Build Period (a)

72
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The Works

The Contractor shall/insure~and keep insured in the joint names of the
Contractor and the Employer from the Commencement Date until the date of
issue of the Commissioning;Certificate:

(i) the Works, together with Materials and Plant for incorporation therein, for
their full replacement value with deductible limits not exceeding those
stated in the Contract Data. The insurance cover shall extend to include
loss-and-damage of any part of the Works as a consequence of failure
of elements defectively designed or constructed with defective material
orworkmanship; and

(ii) an additional sum of fifteen percent (15%) of such replacement value (or
such sum as may be specified in the Contract Data) to cover any
additional costs incidental to the rectification of loss or damage,
including professional fees and the cost of demolition and removal of
debris.

The jinsurance cover shall cover the Employer and the Contractor against all
loss or damage from whatever cause arising until the Commissioning
Certificate is issued. Thereafter, the insurance shall continue until the date of
issue of the Final Payment Certificate Design Build in respect of any
incomplete work for loss or damage arising from any cause occurring prior to
the date of the Commissioning Certificate, and for any loss or damage
occasioned by the Contractor in the course of any operation carried out by
him for the purpose of complying with his obligations under Clause 12
[Defects].

The insurance cover provided by the Contractor for the Works may exclude any
of the following:

E 1) the cost of making good any part of the Works which is defective

(including defective material and workmanship) or otherwise does not
comply with the Contract, provided that it does not exclude the cost of

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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making good any loss or damage to any other part of the Works
attributable to such defect or non-compliance.

) indirect or consequential loss or damage including any reductions in the
Contract Price for delay.

(8)  wear and tear, shortages and pilferages.

(4) the Employer's Risks set out in Sub-Clause’ /17 .+ [Employer's Risks
during the Design-Build Period] unless otherwise stated in the Contract
Data regarding the risks in sub-paragraph (b)) thereof.

(6)  the Exceptional Risks set out in Sub-Clause 18:1 [Exceptional Risks]
unless, otherwise stated in the Contract‘Data regarding the risks in sub-
paragraph (f) thereof.

Contractor's Equipment

The Contractor shall insure in the /joint names of the Employer and the
Contractor the Contractor's Equipment and other things brought onto Site by
the Contractor to the extent specified.in.the-Contract Data.

Liability for breach of professional duty,

The Contractor shall insure the legal liability of the Contractor arising out of the
negligent fault, defect, error_or’ ,omission of the Contractor or any person for
whom the Contractor is/fesponsible in the carrying out their professional duties
in an amount not less than that stated in the Contract Data.

Such insurance shalk-centain an extension indemnifying the Contractor for his
liability arising out,of negligent fault, defect, error or omission in the carrying out his
professional duties-which result in the Works not being fit for the purpose specified
in the Contract-and-resulting in any loss and/or damage to the Employer.

The Contractor shall/maintain this insurance for the period specified in the
Contract-Data.

Injury to persons and damage to property

The~Contractor shall insure, in the joint names of the Contractor and the
Employer,—against liabilities for death or injury to any person, or loss of or
damage to any property (other than the Works) arising out of the performance
of the_ Contract and occurring before the issue of the Final Payment Certificate
Design-Build, other than loss or damage caused by any event covered under
SubsClause 17.1 [Employer's Risks during the Design-Build Period] or Sub-
Clause 18.1 [Exceptional Risks].

The insurance policy shall include a cross liability clause such that the insurance
shall apply to the Contractor and the Employer as separate insureds.

Such insurance shall be effected before the Contractor begins any work on the
Site and shall remain in force until the issue of the Final Payment Certificate Design-
Build and shall be for not less than the amount specified in the Contract Data.

Injury to employees

The Contractor shall effect and maintain insurance against liability for claims,
damages, losses and expenses (including legal fees and expenses) arising from

| injury, sickness, disease or death of any person employed by the Contractor or

any other of the Contractor's Personnel.
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19.3

Insurances to be
provided by the

The Employer and the Employer's Representative shall also be indemnified
under the policy of insurance, except that this insurance may exclude losses
and claims to the extent that they arise from any act or neglect of the Employer
or of the Employer's Personnel.

The insurance shall be maintained in full force and effeCt during the whole time
that the Contractor's Personnel are assisting in the exeeution of the Works. For
any person employed by a Subcontractor, the insufance may be effected by the
Subcontractor, but the Contractor shall be responsible-for the Subcontractor's
compliance with this Sub-Clause.

Other insurances required by Law and by local practice
Other insurances required by Law and by local practice (if any) shall be detailed

in the Contract Data and the Contractor-shall provide such other insurances in
compliance with the details given, at his own)cost.

Contractor during the
Operation Service Period (a)

74
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The Contractor shall provide the following jnSurances during the Operation Service
Period:

Fire extended cover for the/\Works

The Contractor shall orevide, in“the joint names of the Employer and the
Contractor, fire extended cover insurance for the Works as specified in the
Contract Data for the-Operation Service Period. Notwithstanding any other
provision in the Contract,=the Operation Service shall not commence until the
fire extended cover-insurance is effected and the terms and details have been
approved by the Employer.

The terms of the policy shall be submitted to the Employer for his approval no
later than28 days-before the date upon which the Commissioning Certificate is
due to'(be issued, and shall come into force on the date stated in the
Commissioning’ Certificate.

Injury-to any person and damage to property

The/Contractor shall ensure that an insurance as required under Sub-Clause
19.2.(d) [Injury to persons and damage to property] be effected prior to the
issue of the Commissioning Certificate and maintained until the issue of the
Contract Completion Certificate. Such insurance shall be for an amount and in
terms as specified in the Contract Data.

Injury to employees

The Contractor shall ensure that an insurance as required under Sub-Clause
19.2(e) [Injury to employees] be effected prior to the issue of the
Commissioning Certificate and maintained until the issue of the Contract
Completion Certificate, or the last of his or any of his Subcontractors'
employees have left the Site, whichever is the later.

Other insurances required by Law and by local practice

| Other insurances required by Law and by local practice (if any) shall be detailed
| in the Contract Data and the Contractor shall provide such insurances in
' compliance with the details given, at his own cost.

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Other optional operational insurances

Other optional insurances required (if any) shall be detailed/in the, Contract Data
and the Contractor shall provide such other insurances in{compliance with the
details given, at his own cost.

Clairsy Disputes and Arbitration

20.1

Contractor's Claims

General Conditions

@)
(b)
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If the Contractor considers himself to be entitled/to any extension of the Time for
Completion of Design-Build and/or any additionalpayment, under any Clause of these
Conditions or otherwise in connection with the Contrast, he must comply with the
following procedures:

Notices

The Contractor shall give Notice'te thg Employer’s Representative, describing
the event or circumstance giving rise{to the claim as soon as practicable, and
not later than 28 days after'the Contractor became aware, or should have
become aware, of the event or circumstance. The Notice shall state that it is
given under this Sub-Clause:.

If the Contractor failsto give Notice of a claim within such period of 28 days,
the Time for Completion_of Design-Build shall not be extended, the Contractor
shall not be entitled—to-additional payment, and the Employer shall be
discharged from~all liability in connection with the claim. However, if the
Contractor considers there are circumstances which justify the late submission,
he may submit the details to the DAB for a ruling. If the DAB considers that, in
all the circumstances, it is fair and reasonable that the late submission be
accepted; the DAB-shall have the authority to overrule the relevant 28-day limit
and, if it/so decides, it shall advise the Parties accordingly.

If the Contractor has submitted his Notice of claim within the 28-day limit or the
DAB-has ruled that the late Notice was acceptable, then the Contractor shall
proceed-in,accordance with the provisions of this Sub-Clause.

Contemporary records

Following the giving of Notice, the Contractor shall keep such contemporary
records as may be necessary to substantiate any claim. Contemporary records
shall be kept on Site unless agreed otherwise with the Employer's
Representative. Without admitting the Employer's liability, the Employer's
Representative may, after receiving any Notice under this Sub-Clause, monitor
the record-keeping and/or instruct the Contractor to keep additional
contemporary records. The Contractor shall permit the Employer's
Representative to inspect all these records, and shall (if instructed) submit
copies to the Employer's Representative.

Details and particulars

Within 42 days after the Contractor became aware (or should have become
aware) of the event or circumstance giving rise to the claim, or within such other

| period as may be allowed by the DAB under paragraph (a) above, or proposed

by the Contractor and approved by the Employer’s Representative, the
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Contractor shall send to the Employer’s Representative a fully detailed claim
which includes full supporting particulars of the contractual or other basis of the
claim and of the extension of time and/or additional payment claimed. The
Contractor shall also provide the Employer’s Representative with any additional
particulars which the Employer’s Representative may reasonably/require.

If the Contractor fails to provide the contractual or ether basis of the claim
within the said 42 days or other time allowed oriapproved,the Notice given
under paragraph (a) above shall be deemed to have lapsed and shall no longer
be considered as a valid Notice. If the Gontractor /considers there are
circumstances which justify a late submission, he may-stbmit the details to the
DAB for a ruling. If the DAB considers that, in all the circumstances, it is fair and
reasonable that the late submission be’,accepted, the DAB shall have the
authority to overrule the given 42-day limit and;.if;it so decides, it shall advise
the Parties accordingly.

If the event or circumstance giving riseto_the/claim has a continuing effect:

(i) the fully detailed claim shalloe/considered as interim;

(ii) the Contractor shall send further interim claims at 28-day intervals, giving
the accumulated delay “and/or/ amount claimed, and such additional
particulars as the Employer's-Representative may reasonably require; and

(i)  the Contractor shall send-a final claim within 28 days after the end of the
effects resulting’,from the event or circumstance, or within such other
period as may/be proposed by the Contractor and approved by the
Employer's Representative.

Employer's Representative's response

Within 42 days after receiving a fully detailed claim or any further particulars
requested by\the Employer's Representative, or within such other period as
may be agreed-by the Employer’s Representative and the Contractor, the
Employer’'s Representative shall proceed in accordance with Sub-Clause 3.5
[Determinations] to agree or determine (i) the extension (if any) of the Time for
Completion-ef-Design-Build (before or after its expiry) in accordance with Sub-
Clause 9.3 [Extension of Time for Completion for Design-Build], and/or (i) the
additional-payment (if any) to which the Contractor is entitled under the Contract
with/detailed comments. He may also request any necessary additional particulars,
but shall nevertheless give his response on the contractual or other aspects of the
claim within the 42 days after receiving the fully detailed claim from the Contractor.

if_the Employer’s Representative does not respond in accordance with the
foregoing procedures and timetable, either Party may consider that the claim
has been rejected by the Employer’s Representative, and either Party may refer
the matter to the DAB in accordance with Sub-Clause 20.6 [Obtaining Dispute
Adjudication Board’s Decision].

Each Payment Certificate shall include such amounts for any claim as have
been reasonably substantiated as due under the relevant provision of the
Contract. Unless and until the particulars supplied are sufficient to substantiate
the whole of the claim, the Contractor shall only be entitled to payment for such
part of the claim as he has been able to substantiate.

If either Party is dissatisfied with the determination of the Employer’s
| | Representative, either Party may, within 28 days after receiving the

" determination, issue to the Employer’s Representative and the other Party, a

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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20.2

Notice of dissatisfaction, and thereafter proceed in accordance with Sub-
Clause 20.6 [Obtaining Dispute Adjudication Board’s Decision]. If no Notice of
dissatisfaction is issued by either Party within the said, 28 days, the
determination of the Engineer’s Representative shall be deemed to/have been
accepted by both Parties.

The requirements of this Sub-Clause are in addition to-these of any other Sub-
Clause which may apply to a claim. If the Contractaor-fails to-comply with this or
another Sub-Clause in relation to any claim, any extension of time and/or
additional payment shall take account of the extent (if any) to which the failure
has prevented or prejudiced proper investigation of-the-Claim, unless the claim
is excluded under the paragraph (a) of this/Sub-Clause.

Employer's Claims If the Employer considers himself to be entitled' to any payment under any Clause of

20.3

these Conditions or otherwise in connection with the Contract, the Employer or the
Employer’s Representative shall give Notice and particulars to the Contractor.

The Notice shall be given as soon as practicable’after the Employer becomes aware,
or should have become aware, of the eventior circumstances giving rise to the claim.

The particulars shall specify the Clause orother basis of the claim, and shall include
substantiation of the amount 1o’ which-the Employer considers himself to be entitled
in connection with the Contract..The Employer’s Representative shall then proceed in
accordance with Sub-Clause 3.5 {Dsterminations] to agree or determine the amount
(if any) which the Employer-is-entitled to be paid by the Contractor.

If either Party is dissatisfied.with the determination of the Employer’s Representative,
either Party may, within—-28-days after receiving the determination, issue to the
Employer's Representative, 'and the other Party, a Notice of dissatisfaction, and
thereafter proceed\.in accordance with Sub-Clause 20.6 [Obtaining Dispute
Adjudication Board’s Degision]. If no Notice of dissatisfaction is issued by either Party
within the said/28 days, the determination of the Engineer’s Representative shall be
deemed to have been’ accepted by both Parties.

The amount. determined by the DAB may be included as a deduction in the Contract
Price ahd Payment Certificates. The Employer shall only be entitled to set off against
or make-.any deduction from an amount certified in a Payment Certificate, or to
otherwise ¢claim against the Contractor, in accordance with this Sub-Clause.

Appointment of the Disputes-arising during the Design-Build Period shall be adjudicated by a DAB in
Dispute Adjudication accordance with Sub-Clause 20.6 [Obtaining Dispute Adjudication Board's Decision].

Board

General Conditions

The Parties shall jointly appoint a DAB by the date stated in the Contract Data.

The DAB shall comprise, as stated in the Contract Data, either one or three suitably
qualified persons ("the members"). If the number is not so stated and the Parties do
not agree otherwise, the DAB shall comprise three persons.

If the DAB is to comprise three persons, each Party shall nominate one member for
/ the approval of the other Party. The Parties shall consult both these members and
4eD DE_j‘@(t@ll agree upon the third member, who shall be appointed to act as chairman.
2\
=

RESRX

Ho@' ver, if a list of potential members is included in the Contract, the members shall
v be selected from those on the list, subject to their being able and willing to accept

{ appointment to the DAB.
Raog 28>

-

77



®FI DI C

Uncontrol | ed Copy,

22/ 11/ 2011,

Li censed copy: wol ver hanpt onuni ,

20.4

The agreement between the Parties and either the sole member ("adjudicator") or
each of the three members shall incorporate by reference the General Conditions of
Dispute Adjudication Agreement in these General Conditions, with/such amendments
as are agreed between them.

The terms of the remuneration of either the sole member or-each of the three
members shall be mutually agreed upon by the Parties when’agreging the terms of
appointment. Each Party shall be responsible for paying ene-half,of this remuneration.

If at any time the Parties so agree, they may appoint a_suitably qualified person or
persons to replace any one or more members of the DAB._Unless the Parties agree
otherwise, the appointment will come into effect if a member declines to act or is
unable to act as a result of death, disability, resighation or termination of appointment.
The replacement shall be appointed in the samé manner,as the replaced person was
required to have been nominated or agreed’ upon, as described in this Sub-Clause.
However the appointment of any member may) only be terminated by mutual
agreement of both Parties, and not by the Employer or the Contractor acting alone.

Unless otherwise agreed by both Parties, the appointment of the DAB (including each
member) shall expire upon the issue of the Commissioning Certificate under Sub-
Clause 9.12 [Completion of Design-Build] ‘or 28 days after the DAB has given its
decision to a Dispute under Sub-Clause20.6 [Obtaining Dispute Adjudication Board's
Decision], whichever is the later:

Failure to Agree Dispute If any of the following conditions apply, namely:
Adjudication Board

(@) the Parties fail to-agree upon the appointment of the sole member of the DAB
by the date stated-in the first paragraph of Sub-Clause 20.3 [Appointment of
the Dispute Adjudication Board],

(b) either Party fails to nominate a member (for approval by the other Party), or fails
to approve-a member nominated by the other Party, of a DAB of three persons
by such/date;

() the Parties fail 1o agree upon the appointment of the third member (to act as
chairman) of-the DAB by such date, or

d the-Parties fail to agree upon the appointment of a replacement person within
42 days-after the date on which the sole member or one of the three members
declines to act or is unable to act as a result of death, disability, resignation or
termination of appointment,

then the appointing entity or official named in the Contract Data shall, upon the
request of either or both of the Parties and after due consultation with both Parties,
appoint this member of the DAB. This appointment shall be final and conclusive. Each
Party shall be responsible for paying one-half of the remuneration of the appointing
entity or official.

20.5
Avoidance of Disputes If at any time the Parties so agree, they may jointly refer a matter to the DAB in writing
with a request to provide assistance and/or informally discuss and attempt to resolve
any disagreement that may have arisen between the Parties during the performance
of the Contract. Such informal assistance may take place during any meeting, Site visit
/\j;LD anr\othermse However, unless the Parties agree otherwise, both Parties must be
s p%&ent at such discussions. The Parties are not bound to act upon any advice given
CE’ du@lg such informal meetings, and the DAB shall not be bound in any future Dispute
\ resolution process and decision by any views given during the informal assistance
\ S racess whether provided orally or in writing.
\\ﬁbn?@
78 C’ FIDIC® Conditi f Contract for DBO Projects, 1st Editi 2008
onditions of ontract Tor rojects, 1s 1ton,



®FI DI C

Uncontrol | ed Copy,

22/ 11/ 2011,

Li censed copy: wol ver hanpt onuni ,

20.6

If a Dispute of any kind whatsoever arises between the Parties, whether or not any
informal discussions have been held under this Sub-Clause, either Party may refer the
Dispute in writing to the DAB according to the provisions of Sub-Clause 20.6
[Obtaining Dispute Adjudication Board's Decision].

Obtaining Dispute
Adjudication Board's
Decision

o

General Conditions

o/
\ K DIG ,OL/

If a Dispute (of any kind whatsoever) arises between the Parties.in connection with, or
arising out of, the Contract or the execution of the Works_during/the Design-Build
Period, including any Dispute as to any certificate, determination, instruction, opinion
or valuation of the Employer’s Representative, either Rarty may, within 28 days of
issuing a Notice of dissatisfaction under Sub-Clause 20.1(d)-[Contractor’s Claims] or
Sub-Clause 20.2 [Employer’s Claims], refer the Dispute in writing to the DAB for its
decision, with copies to the other Party and the-Employer’s Representative. Such
reference shall state that it is given under this Sub-Clause. The other Party shall then
have 21 days to send a response to the DAB-with copies to the referring Party and
the Employer’s Representative. If the dissatisfied Party has not formally referred the
matter to the DAB within the said 28-day period, the’Notice of dissatisfaction shall be
deemed to have lapsed and no longer be-considered to be valid.

For a DAB of three persons, the DAB“shall be deemed to have received such
submissions on the date when thgy are|received by the chairman of the DAB.

Both Parties shall promptly make available to the DAB all information, access to the
Site, and appropriate facilities, as the DAB may require for the purposes of making a
decision on such Dispute. The DABshall not act as arbitrator(s).

Within 84 days after receiving-theyother Party’s response or, if no such response is
received, within 105 days:after receiving the reference, or within such other period as
may be proposed by the~-DAB and approved by both Parties, the DAB shall give its
decision in writing to both Parties and the Employer’s Representative, which shall be
reasoned and shall state that it is given under this Sub-Clause. The decision shall be
binding on bothParties~and the Employer’s Representative, who shall promptly
comply with it hotwithstanding that a Party gives a Notice of dissatisfaction with such
decision as described/ below. Unless the Contract has already been abandoned,
repudiated or terminated, the Contractor shall continue to proceed with the Works in
accordance.with the Contract.

If eitherParty is dissatisfied with the DAB's decision, then either Party may, within 28
days-afterreceiving the decision, give Notice to the other Party of its dissatisfaction. If
the' DABfails to give its decision within the period prescribed in this Sub-Clause, then
either Party may, within 28 days after this period has expired, give Notice to the other
Party ofits dissatisfaction. In either case, the dissatisfied Party shall send a copy of
thé/Notice to the chairman of the DAB.

In-either event, this Notice of dissatisfaction shall state that it is given under this Sub-
Clause, and shall set out the matter in Dispute and the reason(s) for dissatisfaction.
Except as stated in Sub-Clause 20.9 [Failure to Comply with Dispute Adjudication
Board's Decision], neither Party shall be entitled to commence arbitration of a Dispute
unless a Notice of dissatisfaction with respect to that Dispute has been given in
accordance with this Sub-Clause.

ZED Df)(lf the decision of the DAB requires a payment by one Party to the other Party, the DAB

reqwre the payee to provide an appropriate security in respect of such payment.

If thei DAB has given its decision as to a matter in Dispute to both Parties, and no
Notrce of dissatisfaction has been given by either Party within 28 days after it received
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20.7

the DAB's decision, then the decision shall become final and binding upon both
Parties.

Amicable Settlement

20.8

Where Notice of dissatisfaction has been given under Sub-Clause20,6 [Obtaining
Dispute Adjudication Board's Decision], both Parties shall attempt’to settle the
Dispute amicably before the commencement of arbitration.~Howeyer, unless both
Parties agree otherwise, arbitration may be commencedon.or aftefthe twenty-eighth
day after the day on which Notice of dissatisfaction was given; even if no attempt at
amicable settlement has been made.

Arbitration

20.9

Unless settled amicably, and subject to Sub-Clause 20.9 [Failure to Comply with
Dispute Adjudication Board's Decision], any Dispute-in-respect of which the DAB's
decision (if any) has not become final and’ binding shall be finally settled by
international arbitration. Unless otherwise agreed by both Parties:

) the Dispute shall be finally settled _under the Rules of Arbitration of the
International Chamber of Commeree;

(o) the Dispute shall be settled by three @rbitrators appointed in accordance with
these Rules; and

(€ the arbitration shall be conducted-in-the language for communications defined in
Sub-Clause 1.4 [Law and Language] unless otherwise stated in the Contract Data.

The arbitrator(s) shall have 4Ull power, to open up, review and revise any certificate,
determination, instruction, epinion or valuation of the Employer’s Representative, and
any decision of the DAB, relevant to the Dispute. Nothing shall disqualify the
Employer’s Representative-from being called as a witness and giving evidence before
the arbitrator(s) on any-matter.whatsoever relevant to the Dispute.

Neither Party shall be limited/in the proceedings before the arbitrator(s) to the evidence
or arguments previously-put before the DAB to obtain its decision, or to the reasons
for dissatisfaction given in its Notice of dissatisfaction. Any decision of the DAB shall
be admissible\in_evidence in the arbitration.

Arbitration—may be commenced prior to or after completion of the Works. The
obligations of the Parties, the Employer's Representative and the DAB shall not be
altered by reason of any arbitration being conducted during the progress of the Works.

Failure to Comply with
Dispute Adjudication
Board's Decision

20.10

In the event that a Party fails to comply with any decision of the DAB, whether binding
or final-and binding, then the other Party may, without prejudice to any other rights it
may have, refer the failure itself to arbitration under Sub-Clause 20.8 [Arbitration] for
summary or other expedited relief, as may be appropriate. Sub-Clause 20.6
[Obtaining Dispute Adjudication Board's Decision] and Sub-Clause 20.7 [Amicable
Settlement] shall not apply to this reference.

Disputes Arising during
the Operation|/Service
Period

Disputes arising during the Operation Service Period which cannot be resolved
between the Parties shall be settled by a one-person DAB (“Operation Service DAB”).
Such person shall be jointly agreed and appointed by the Parties at the time of issue

\

/\j;LD DC \LQf\the Commissioning Certificate.
!

,:U If t@e Parties cannot agree on the person who shall be the Operation Service DAB,
Y then 'the person shall be appointed according to the provisions of Sub-Clause 20.4
\\ Q' /ure to Agree Dispute Adjudication Board)].
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20.11

Such person shall be appointed for a term of five years. At the end of each five-year
period, a new Operation Service DAB shall be agreed and appointed. If both Parties
and the previously appointed person agree, the same Operation Sérvice DAB may be
re-appointed for a second (or third or fourth, as the case may be) five-year term.

The agreement between the Parties and the Operation Service DAB-shall incorporate
by reference the General Conditions of Dispute Adjudication-Agreement contained in
these General Conditions, with such amendments as are_agreed-between them.

The terms of remuneration of the Operation Service .DAB shall be mutually agreed
upon by the Parties when agreeing the terms of appointment. Each Party shall be
responsible for paying one-half of this remuneration.

The procedure for obtaining a decision from the Operation Service DAB shall be in
accordance with the provisions of Sub-Clause20.6 [Obtaining Dispute Adjudication
Board’s Decision], and the DAB shall give (its decision no later than 84 days after
receiving the other Party’s response or, if ho~such’ response is received, within 105
days after receiving the reference and the_supporting documentation from the Party
referring the Dispute..

The appointment of the Operation/3ervice DAB shall expire five years after the date of
its appointment unless such appointment’is extended for a further five years as
aforementioned.

If either Party is dissatisfied with~the decision of the Operation Service DAB, the
provisions of Sub-Clauses-20.6 [Obtaining Dispute Adjudication Board’s Decision],
20.7 [Amicable Settlement],20.8 [Arbitration] and 20.9 [Failure to Comply with
Dispute Adjudication Board’s Decision] shall apply.

Expiry of Dispute
Adjudication Board's

Appointment

General Conditions

If a Dispute arises, between the Parties in connection with, or arising out of, the
Contract or the“execution” of the Works and there is no DAB in place, whether by
reason of the [expiry of the DAB's appointment or otherwise:

(a) Sub-Clause-20.6 [Obtaining Dispute Adjudication Board’s Decision] and Sub-
Clause 20.7 [Amicable Settlement], or Sub-Clause 20.10 [Disputes Arising
during!the-Operation Service Period], as the case may be, shall not apply; and

(o) the/Dispute may be referred directly to arbitration under Sub-Clause 20.8

[Arbitration].
ZeD D
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INDEX OF CLAUSES AND SUB-CLAUSES

This index shows all the Clauses and Sub-Clauses in the General Conditions in
alphabetical order.

CLAUSE/Sub-Clause

Access Route 415

Adjustments for Changes in Legislation 13.6

Adjustments for Changes in Technology 13.7

Adjustments for Changes in Cost 13.8

Advance Payment 14.2

Advance Warning 8.4

Amicable Settlement 20.7

Application for Advance and Interim Payment Certificates 14.3

Application for Final Payment Certificate Design-Build 14.11

Application for Final Payment Certificate Operation Service 1413

Appointment of the Dispute Adjudication Board 20.3

Arbitration 20.8

As-Built Documents 5.5

Asset Replacement Fund 14.18

Asset Replacement Schedule 14.5

Assignment 1.8

Avoidance of Disputes 20.5

Avoidance of Interference 414

Care and Supply of Documents 1.9

Cessation of Werk and/Removal of Contractor's Equipment 16.3

Cessation of Empleyer's Liability 14.16

Changes-in-the Contractor's Financial Situation 4.25

CLAIMS, DISPUTES AND ARBITRATION 20

COMMENGEMENT DATE, COMPLETION AND PROGRAMME 8

Commencement Date 8.1

Commencement of Design-Build 9.1

Commencement of Operation Service 10.2

Commissioning Certificate 11.7

Commissioning of Parts of the Works 11.6

Completion of Design-Build 9.12

Completion of Operation Service 10.8

Completion of Outstanding Work and Remedying Defects 12.1

Completion of the Works and Sections 115

Compliance with Laws 1.14

Confidential Details 113

Consequences of the Contractor's Risks resulting in Damage 17.7

~ Conseqguences of the Employer's Risks of Damage 17.6

~ZE0_Doonsequences of an Exceptional Event 18.4

/ Q»D é’@§equenoe3 of Suspension 9.8

j Coﬁ_{c‘lraot Agreement 1.6

\ Contract Completion Certificate 8.6

\ CONTRACT PRICE AND PAYMENT 14
N epre 20
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Contract Price The 141

CONTRACTOR, THE 4

Contractor's Claims 20.1

Contractor's Documents 52

Contractor's Entitlement to Suspend Work 16.1

Contractor's Equipment 417

Contractor's General Obligations 41

Contractor's Operations on Site 4.23

Contractor's Personnel 6.9

Contractor's Representative 4.3

Contractor's Risks during the Design-Build Period 17.2

Contractor's Risks during the Operation Service Period 17.4

Contractor's Superintendence 6.8

Contractor's Undertaking 5.3

Contractor's Use of Employer's Documents 1.12

Contractor to Search 12.6

Co-operation 4.6

Cost of Remedying Defects 12.2

Currencies of Payment 14.17

DEFECTS 12

Definitions 1.1

Delays Caused by Authorities 9.4

Delay Damages 8.5

Delay Damages relating to Besigh-Build 9.6

Delayed Payment 14.9

Delayed Tests on Completion-of-Design-Build 11.2

Delayed Tests Prior to Centract Completion 11.10

Delays and Interruptions during the Operation Service 10.6

Delegation by the Employer's Representative 3.2

Delivery of Raw Materials 10.4

DESIGN 5

DESIGN-BUILD 9

Design Error 5.7

Determinations 3.5

Discharge 14.14

Disorderly Gonduct 6.11

Disputes-Arising during the Operation Service Period 20.10

Duty-to-Minimise Delay 18.3

Electricity, Water and Gas 4.19

EMRLOYER, THE 2

Employer's Claims 20.2

Employer's Financial Arrangements 2.4

Employer's Personnel 2.3

EMPLOYER'S REPRESENTATIVE, THE 3

Employer's Equipment and Free-Issue Materials 4.20

Employer's Representative's Duties and Authority 3.1

Employer's Risks during the Design-Build Period 17.1

Employer's Risks during the Operation Service Period 17.3

Employer's Use of Contractor's Documents 1.1

ZED_ D’)(E gagement of Staff and Labour 6.1

é ors in the Employer's Requirements. 1.10

;:t- EX@ PTIONAL RISKS 18

I,. ' Exceptlonal Risks 18.1

"\ ' Exptry of Dispute Adjudication Board's Appointment 20.11
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Extension of Time for Completion of Design-Build

Facilities for Staff and Labour

Failure to Agree Dispute Adjudication Board

Failure to Complete

Failure to Comply with Dispute Adjudication Board's Decision
Failure to Pass Tests on Completion of Design-Build

Failure to Pass Tests Prior to Contract Completion

Failure to Reach Production Outputs

Failure to Remedy Defects

Fossils

Further Tests

GENERAL PROVISIONS

General Design Obligations

General Requirements (Operation Service)
General Requirements (Insurance)

Handback Requirements
Health and Safety

Indemnities by the Contractor

Indemnities by the Employer

Independent Compliance Audlit

Inspection

Instructions of the Employer's-Representative

INSURANCE

Insurances to be provided-by the Contractor during the Design-Build Period

Insurances to be provided-by-the Contractor during the
Operation Service Period

Interpretation

Issue of Advanee and-intefim Payment Certificates

Issue of Final Rayment Certificate Design-Build

Issue of Final Payment,/Certificate Operation Service

Joint Inspesction Prior to Contract Completion
Joint and Several, Liability

Labour-Laws
Law andLanguage
Limitation/of Liability

Maintenance Retention Fund
Manner of Execution
Materials, Free Issue

Nominated Subcontractors

Notices and Other Communications
Notice to Correct

Notice of an Exceptional Event

/{%'15_5'13?@Qtaining Dispute Adjudication Board's Decision

perating Licence
Operation and Maintenance Manuals
OPEF{ATION SERVICE

Q}gibnal Termination, Payment and Release

N>

9.3

6.6
20.4
9.13
20.9
1.4

11.11
10.7
12.3
4.24
12.4

5.1
10.1
19.1

8.7
6.7

17.9
17.10
10.3
7.3
3.3
19
19.2

19.3
1.2
14.7
1412
1415

11.8
1.156

6.4
1.4
17.8

14.19
7.1
4.20

4.5
1.3
15.1
18.2

20.6
1.7
5.6
10
18.5
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Ownership of Output and Revenue 10.9
Ownership of Plant and Materials 7.7
Payment 14.8
Payment in Applicable Currencies 134
Payment for Plant and Materials in Event of Suspension 9.9
Payment for Plant and Materials intended for the Works 14.6
Payment of Retention Money 14.10
Payment after Termination for Contractor's Default 15.4
Payment after Termination for Employer's Convenienée 15.7
Payment on Termination 16.4
Performance Security 4.2
Permits, Licences or Approvals 2.2
Persons in the Service of Employer 6.3
PLANT, MATERIAL AND WORKMANSHIP 7
Priority of Documents 1.5
Procedure for Tests Prior to Contract Completion 11.9
Programme 8.3
Progress Reports 4.21
Prolonged Suspension 9.10
Protection of the Environment 418
Provisional Sums 13.5
Quality Assurance 4.9
Rate of Progress 9.5
Rates of Wages and Conditions-of,Employment 6.2
Records of Contractor's-Personnel and Equipment 6.10
Rejection 7.5
Release from Performance\under the Law 18.6
Remedial Work 7.6
Removal of Defective-Work 12.5
Replacement (of the Employer's Representative 3.4
Responsibility\fer Care of the Works 17.5
Resumption of Work 9.11
Retesting-of.the Works 11.3
Retesting Prior-to, Contract Completion 1112
Right‘of-Access to the Site 2.1
Rights-of Way,and Facilities 413
Right to Vary 13.1
RISK ALLOCATION 17

Risk-of Infringement of Intellectual and Industrial
Property Rights 1712
Royalties 7.8
Safety Procedures 4.8
Samples 7.2
Schedule of Payments 14.4
Security of the Site 4.22
Setting Out 4.7
Shared Indemnities 17.11
<¢D Do Site Data 4.10
/§ STAFF AND LABOUR 6
| Stgontractors 4.4
1,. ' SUSPENSION AND TERMINATION BY CONTRACTOR 16
\ K Su/g,bension of Work 9.7
General Conditions \\‘Kfu_l G_-UO\;/ 85
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Sufficiency of the Accepted Contract Amount

Termination by Contractor
Termination for Contractor's Default
TERMINATION BY EMPLOYER
Termination for Employer's Convenience
TESTING

Testing of the Works

Training

Transport of Goods

Technical Standards and Regulations
Testing

Time for Completion

Time for Completion of Design-Build

Unforeseeable Physical Conditions
Unfulfilled Obligations

Valuation at Date of Termination for Contractor's Default
Valuation at Date of Termination for Employer’s Convenience

Value Engineering
VARIATIONS AND ADJUSTMENTS
Variation Procedure

Working Hours

4.1

16.2
15.2
15
15.5
11
111
10.5
4.16
5.4
7.4
8.2
9.2

412
8.8

15.3
15.6
13.2

13
13.3

6.5
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General Conditions

INDEX OF PRINCIPAL TERMINOLOGY

This index shows all the Sub-Clauses where the terminology-which has been
defined in Sub-Clause 1.1 occurs. For commonly used-words such as 'Employer’,
‘Contractor’, 'day', 'Cost’, etc, only the principal Clauses have been indicated.

"Accepted Contract Amount"
"Asset Replacement Fund"

"Asset Replacement Schedule"

"Auditing Body"
"Base Date"

"Commencement Date"

"Commercial Risk"
"Commissioning Certificate”

"Commissioning Period"
"Contract”
"Contract Agreement”

"Contract CompletioniCertificate”

"Contract-Gompletion Date"
"Contract Data"
"Contract Period"

"Contract, Price"
"Contractor"
"Contractor's Equipment"”

*Contractor's Documents"

"Contractor's Proposal"
"Contractor's Personnel"
"Contractor's Representative”
"Cost"

"Cost Plus Profit"

"CL,J,t":-Off Date"

\NE = v/
\\f_{_mo 20

Sub-Clause

1.1.1,411,14.2,1417,17.8
1.1.2,11.8,14.1,14.3, 145
14.13, 14.18

1.1.3, 14.5, 14.18

1.1.4,10.3

1.1.5, 4.10, 5.4, 13.6, 14.1
1417 ,17.12

1.1.6,4.3, 419, 4.21,5.1, 8.1
9.1,14.4,17.5,19.2
117,171,173
1.1.8,1.7,423,54,55,56
9.6,9.12,10.2, 11.5, 11.6
11.7,12.1,13.1,14.2, 14.7
1410, 14.19,17.5,19.2, 19.3
20.3, 20.10

119,66

1.1.10

1.1.11,1.5, 1.6, 16.2
1.1.12,1.7,4.2,4.21,4.23, 8.6
8.7,8.8,10.8, 11.9, 11.11, 12.1
14.4,14.13,14.19, 19.3
1.1.13,8.6,11.8

1.1.14

1.1.15,6.7,6.8, 7.6, 8.6, 10.1
11.10, 11.11

1.1.16, 141

1.1.17
1.1.18,2.2,4.6,4.17,4.23, 6.10
8.3, 16.2,156.7,17.12, 18.5
1.1.19,1.9,1.11,21,4.1,4.6
421,52,53,54,55,56.7,7.2
8.3, 12.1,156.2, 15.3, 15.6, 16.3
1.1.20,1.5,4.1,13.3
1.1.21,6.9

1.1.22,4.3

1.1.23
1.1.24,110,21,4.7,7.4,104
10.6, 10.7, 11.11, 12.6, 16.1
16.3, 17.6
1.1.25,1.4,22,4.10,5.3,5.5, 7.7
9.4, 13.6, 14.6, 14.17, 18.1, 18.4
1.1.26,9.13, 15.2
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"DAB"

"day"

“Design-Build"
"Design-Build Period"

“Dispute”

"Employer"

"Employer's Equipment"
"Employer's Personnel”
"Employer's Representative"
"Employer's Requirements
“Exceptional Event"

“facility”

"FIDIC"

"Final Payment Certificate Design-Build"

“Final Payment Certificate Operation Service"

"Final Statement Design-Build"
"Final Statement Operation Service’
“Financial Memorandum"

"Foreign Currency"

"Goods"

“Interim Payment Certificate”

"Laws"

“Letter of Acceptance!

"Letter of Tender"

"Local Currency"

"Maintenance Retention Fund" and

"Maintenance Retention Guarantee"

"Materials"
"Notice"
"Operating/Licence"

"Operation Management Requirements"

"Operation and Maintenance Plan"
'Qperation Service"
"Operation Service Period"

n Par_tyll
"Performance Security"

CkPermanent Works"
(f \

"PI@qt"

"PrOV|S|onaI Sum"
*Rates and Prices

X i
N Apic 20

1.1.27

1.1.28

1.1.29

1.1.30, 4.1, 4.24, 5.5, 6/10, 9.4, 9.5
9.8,12.1,12:3,14.2, 14.4, 171
17.2174, 17.6,19.2, 20.3, 20.6
1.1.31, 3.5

1.1.32, 20

1.1.33

1.1.34

1.1.35

1.1.36

1.1.37,18
1.1.56,1.1.57,1.1.82, 1.7
1.1.38

1.1.39, 14.8,14.10
14.11,14.12,14.14

1.1.40, 14.8, 14.13, 14.14
14.14, 1416, 14.18, 14.19
1.1.41,1411, 1412, 14,14, 14.16
1.1.42,14.13, 1414, 1415
1.1.43,2.4

1.1.44

1.1.45,2.2,4.1,4.10, 4.16
417,9.2,9.5

13.1,156.2,15.3, 15.6, 16.3, 17.2
17.5,17.6,17.7

1.1.46, 14.2,14.7,14.8, 14.9
14.10, 14.11, 1418, 14.19, 16.2
1.1.47,114,1.15, 2.2, 3.3, 4.10
4.18,5.3,5.4,6.4,71,7.7
13.6, 156.2

1.1.48,1.5,1.6,1.7, 4.2, 8.1
1.1.49,1.5

1.1.50,14.17

1.1.51, 143

1413, 14.19

1.1.52

1.1.53, 1.3

1.1.54,1.7,17.5

1.1.65, 10.1, 10.2, 10.3

1.1.56, 10.1, 11.8

1.1.57
1.1.58,1.7,4.1,4.21,6.5,6.10, 8.5
8.6,10.8,11.5,11.8, 11.9, 12.1, 12.3
13.1,14.4,14.18, 14,19, 17.3, 17.4
17.5,17.6,17.10, 18.4, 19.3, 20.10
1.1.59

1.1.60,2.1,4.2,12.5,14.2, 14.7
14.8,14.14,14.16, 156.2, 15.5, 16.4
1.1.61,1.14,11.6,14.6, 171, 17.3
17.4,17.5

1.1.62

1.1.63, 10.3, 13.5

1.1.64

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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General Conditions

“Retention Money"

"Retention Period"

"Risk of Damage"

"Schedules"

"Schedule of Payments"

"Section"

"Section Commissioning Certificate"
"Site"

"Statement”

"Subcontractor"

“Tender"
"Tests on Completion of Design-Build"
"Tests Prior to Contract Completion”

“Time for Completion of Design-Build "

1.1.65, 14.3, 14.10

1.1.66, 4.2, 14.11

1.1.67

1.1.68

1.4.69, 13.3, 14.4

1.1.70

.71, 11.6,14.10, 17.5
1.1.72

1.1.73, 14, 16.2
1.1/74,4.4,45,5.1,15.2
18.1, 19.G,

1.1.75,1.5,4.10, 412
5.1,11.8
1.1.76,5.5,9.12,11.1, 11.2
11.3, 114
1.1.77,11.5,11.8,11.9, 11.10
1111, 1112
1.1.78,110,2.1,4.7,412,4.24
7.4,82,85,92, 9.3, 94, 9.5
9.6, 9.8, 11.5, 13.6, 15.2, 16.1
17.6, 18.4

“Temporary Works" 1.1.79, 4.6, 4.8, 4.23, 15.2, 18.5

"Unforeseeable" 1.1.80, 4.6, 4.12, 7.6, 9.3, 9.4, 18.1

"Variation" 1.1.81, 13

"Works" 1.1.82

"year" 1.1.83
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GENERAL CONDITIONS OF DISPUTE ADJUDICATION AGREEMENT

for the Dispute Adjudication Board and the Operation Service Dispute

Adjudication Board

1

Definitions Each "Dispute Adjudication Agreement" is a tripartite-agreement by and between:
() the "Employer";
(b) the "Contractor"; and
(@) the "Member" who is defined in the-Dispute Adjudication Agreement as being:
(i the sole adjudicator or_sole Member of the DAB ("Dispute Adjudication
Board") or the Operation Service DAB (as appropriate), and where this is
the case, all references to/the “Other Members” hereinafter do not apply;
or
(ii) one of the threg’ persons who are jointly called the DAB and, where this
is the case, the’othertwo persons are called the "Other Members".
The Employer and the Contracter;have entered (or intend to enter) into a contract,
which is called the "Contract" and is defined in the Dispute Adjudication Agreement.
In the Dispute Adjudication~Agreement, words and expressions which are not
otherwise defined shall have\the meanings assigned to them in the Contract.
2

General Provisions

Unless otherwise stated in the Dispute Adjudication Agreement, the Agreement shall
take effect on\the latest of the following dates:

(a) the-Commencement Date defined in the Contract;

(b)  xvhen the-Employer, the Contractor and the Member have each signed the
Dispute Adjudication Agreement; or

(c) when_the Employer, the Contractor and each of the Other Members (if any)
have respectively each signed a dispute adjudication agreement.

This.employment of the Member is a personal appointment. At any time, the Member
may give not less than 70-days' Notice of resignation to the Employer and to the
Contractor, and the Dispute Adjudication Agreement shall terminate upon the expiry
ofthis period.

The language to be used in all communications, reports, decisions and during all
meetings and hearings relating to the business of either the DAB or the Operation
Service DAB shall be the language for communications stated in the Contract Data.

3

Warranties /xtD DoéFh\e Member warrants and agrees that he/she is and shall be impartial and
73 D |ﬁdependent of the Employer, the Contractor and the Employer's Representative. The
j Me‘mlber shall promptly disclose, to each of them and to the Other Members (if any),
Y any fact or circumstance which might appear inconsistent with his/her warranty and

- acg /eement of impartiality and independence.
\%uc 20>
90 FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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4

When appointing the Member, the Employer and the Contractor relied upon the
Member's representations that he/she is:

() experienced in the work which the Contractor is to/carny/ out/under the
Contract;

(b) experienced in the interpretation of contract documentation;and

(@) fluent in the language for communications which is stated/in the Contract Data.

If there is a challenge of a DAB Member by either Party or~in, the case of a three-
person DAB, jointly by the other Members, for lack oflindependence, notwithstanding
any disclosure made or not made by that Member~undér Clause 4 [General
Obligations of the Member] of these General Conditions of Dispute Adjudication
Agreement, the challenging Party or Members/(as-the case may be) may refer the
alleged lack of independence to the appointing entity_named in the Contract Data
under Sub-Clause 20.4 [Failure to Agree’ Dispute Adjudication Board] of the
General Conditions of Contract. If the appointing entity considers it to be prudent or
necessary, it may refer the matter to an independent professional person or body
(such as the International Chamber of Commerce) to review and assess the challenge.
If such person or body is of the opinion. that the Member in question is no longer
independent as required by the terms of. the Dispute Adjudication Agreement, the
Member shall be removed from the, DAB and.the appointing entity shall, without delay,
appoint a new Member. Any costs of /fees’due to the independent person or body
shall be shared equally between the-Parties.

General Obligations of

the Member

General Conditions

\\:_\_\

The Member shall:

() have no interest,-financial or otherwise, in the Employer, the Contractor or
Employer's Representative, nor any financial interest in the Contract except for
payment undeér the Dispute Adjudication Agreement;

(b) not previously. have' oeen employed as a consultant or otherwise by the
Employer,_the Gontractor or the Employer's Representative, except in such
circumstances as were disclosed in writing to the Employer and the Contractor
before they signed the Dispute Adjudication Agreement;

() have disclosed in writing to the Employer, the Contractor and the Other
Members (if any), before entering into the Dispute Adjudication Agreement and
to his/her, best knowledge and recollection, any professional or personal
relationships with any director, officer or employee of the Employer, the
Contractor or the Employer's Representative, and any previous involvement in
the 'overall project of which the Contract forms part;

(d) not; for the duration of the Dispute Adjudication Agreement, be employed as a
consultant or otherwise by the Employer, the Contractor or the Employer's
Representative, except as may be agreed in writing by the Employer, the
Contractor and the Other Members (if any);

(€ comply with the annexed "Procedural Rules for Dispute Adjudication Board
Members" ("Rules") and with Sub-Clause 20.5 [Avoidance of Disputes] of the
General Conditions of Contract;

(M not give advice to the Employer, the Contractor, the Employer's Personnel or
the Contractor's Personnel concerning the conduct of the Contract, other than
in accordance with the Rules;

Q) not, while a Member, enter into discussions or make any agreement with the

\ Employer, the Contractor or the Employer's Representative regarding
e

7\ employment by any of them, whether as a consultant or otherwise, after
' Z\ ceasing to act under the Dispute Adjudication Agreement;

ensure his/her availability for all Site visits and hearings as are necessary;

i) / become conversant with the Contract and with the progress of the Works (and

Aipie 208 4
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of any other parts of the project of which the Contract forms part) by studying
all documents received which shall be maintained in a current working file;

() treat the details of the Contract and all the DAB's activities and hearings as
private and confidential, and not publish or disclose them Mithout the prior
written consent of the Employer, the Contractor and the Other Members (if any);
and

(K) be available to give advice and opinions, on any matter-relevant to the Contract
when requested by both the Employer and the_Contractoer, subject to the
agreement of the Other Members (if any).

General Obligations of
the Employer and the

Contractor

6

The Employer, the Contractor, the Employer's’/Personnel and the Contractor's
Personnel shall not request advice from or consultation with the Member regarding the
Contract, otherwise than in the normal course of the, DAB's activities under the
Contract and the Dispute Adjudication Agreement, or when both Parties jointly agree
to refer a matter to the DAB in accordance with)Sub-Clause 20.5 [Avoidance of
Disputes] of the General Conditions of Contract. The Employer and the Contractor
shall be responsible for compliance with-this provision by the Employer's Personnel
and the Contractor's Personnel respectively

The Employer and the Contractoy’ undertake’to each other and to the Member that
the Member shall not, except astotherwise agreed in writing by the Employer, the
Contractor, the Member and the Other-Members (if any):

(a) be appointed as an arbitrater-in any arbitration under the Contract;

(o) be called as a witness to give evidence concerning any Dispute before
arbitrator(s) appointed-for-any arbitration under the Contract; or

(c) be liable for any-claims for anything done or omitted in the discharge or
purported diseharge of-the Member's functions, unless the act or omission is
shown to have been\in bad faith.

The Employer and the-Gentractor hereby jointly and severally indemnify and hold the
Member harmlless against and from claims from which he/she is relieved from liability
under the preceding paragraph.

Whenever—the Employer or the Contractor refers a Dispute to the DAB or the
Operation Service DAB under Sub-Clause 20.6 [Obtaining Dispute Adjudication
Board’s-Decision] or Sub-Clause 20.10 [Disputes Arising during the Operation Service
Period}-of the-General Conditions of Contract, which will require the Member to make
a/3ite visit\and attend a hearing, the referring Party shall provide appropriate security
for.a sum/ equivalent to the reasonable expenses to be incurred by the Member. No
account_shall be taken of any other payments due or paid to the Member.

Payment

92

The’ Member shall be paid as follows, in the currency named in the Dispute
Adjudication Agreement:

(a) a retainer fee per calendar month, which shall be considered as payment in full for:

(i) being available on 28-days' notice for all Site visits and hearings;

(ii) becoming and remaining conversant with all project developments and
/{@5 55@(\ maintaining relevant files, files in accordance with sub-paragraph () of
wis /ZF}\. Clause 4 hereof [General Obligations of the Member];
(& Z\ (i) all office and overhead expenses including secretarial services,

photocopying and office supplies incurred in connection with his/her
duties; and

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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General Conditions

(iv)  all services performed hereunder except those referred to in sub-
paragraphs (b) and (c) of this Clause.

During the periods when each Operation Service DAB is acting; the retainer fee
shall be paid monthly until the end of the month in which._the’ appointment
expires or is otherwise terminated, or the Member resigns:

(b)  a daily fee which shall be considered as payment4n-full for:

(i) each day or part of a day up to a maximum of two days' travel time in
each direction for the journey between the Membér's home and the Site,
or another location of a meeting with/the Other Members (if any);

(ii) each working day on Site visits, hearings or preparing decisions; and

(iii) each day spent reading submissions in preparation for a hearing.

(c) all reasonable expenses including necessary itravel expenses (air fare in less
than first class, hotel and subsistence and other direct travel expenses,
including visa charges) incurred-in-connection with the Member's duties, as
well as the cost of telephone calls, coudrier charges, faxes and telexes: a receipt
shall be required for each item in excess of five percent (5%) of the daily fee
referred to in sub-paragraph/(b),of this’Clause.

d any taxes properly levied in“the-Country on payments made to the Member
(unless a national or pérmanent resident of the Country) under this Clause 6.

The retainer and daily fees-shall be as specified in the Dispute Adjudication
Agreement. Unless it specifies-otherwise, these fees shall remain fixed for the first 24
calendar months, and-shall thereafter be adjusted by agreement between the
Employer, the Contractor-and-the Member, at each anniversary of the date on which
the Dispute Adjudication Agreement became effective.

If the parties fait 1o agree-on the retainer fee or the daily fee, the appointing entity or
official named in the Contract Data shall determine the amount of the fees to be used.

The Member shall-submit invoices for payment of the monthly retainer and air fares
quarterly-in~advance. Invoices for other expenses and for daily fees shall be submitted
following the' conclusion of a Site visit or hearing. All invoices shall be accompanied
by a frief/description of activities performed during the relevant period and shall be
addressed-to-the Contractor.

The Contractor shall pay each of the Member's invoices in full within 56 days after
receiving/each invoice and shall apply to the Employer (in the Statements under the
Contract) for reimbursement of one-half of the amounts of these invoices. The
Employer shall then pay the Contractor in accordance with the Contract.

If the Contractor fails to pay to the Member the amount to which he/she is entitled
under the Dispute Adjudication Agreement, the Employer shall pay the amount due to
the Member and any other amount which may be required to maintain the function of
the DAB, and without prejudice to the Employer's rights or remedies. In addition to all
other rights arising from this default, the Employer shall be entitled to reimbursement
of all sums paid in excess of one-half of these payments, plus all costs of recovering

€0 Df)(i ese sums and financing charges calculated at the rate specified in Sub-Clause 14.9

[%3 layed Payment] of the General Conditions of Contract.

If thé Member does not receive payment of the amount due within 70 days after
submitting a valid invoice, the Member may (i) suspend his/her services (without

93
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Notice) until the payment is received, and/or (i) resign his/her appointment by giving
Notice under Clause 7 hereof.

Default and Termination

At any time: () the Employer and the Contractor may jointly-terminate/the Dispute
Adjudication Agreement by giving 42-days' Notice to the Member;-or (i) the Member
may resign as provided for in Clause 2 hereof.

If the Member fails to comply with the Dispute Adjudication Agreement, the Employer
and the Contractor may, without prejudice to their-other/rights, terminate the
Agreement by Notice to the Member. The Notice shall take effect when received by
the Member.

If the Employer or the Contractor fails to comply~with the Dispute Adjudication
Agreement, the Member may, without prejudiece to his/her other rights, terminate the
Agreement by Notice to the Employer and the Contriactor. The Notice shall take effect
when received by them both.

Any such Notice, resignation and termination”shall be final and binding on the
Employer, the Contractor and the Member. However, a Notice by the Employer or the
Contractor, but not by both, shall be ofno effect.

If the Member fails to comply with ‘any-of his/her obligations under Clause 4 (a) to (d)
above, he/she shall not be gntitled to any fees or expenses hereunder and shall,
without prejudice to the Employer's and the Contractor's other rights, reimburse each
of the Employer and the~Contractor for any fees and expenses received by the
Member and the Other Members (if any), for proceedings or decisions (if any) of the
DAB or the Operation Service DAB which are rendered void or ineffective by the said
failure to comply.

If the Member fails to.comply with any of his obligations under Clause 4 () to (k) above,
he shall not be-entitled-to"any fees or expenses hereunder from the date and to the
extent of the non-compliance and shall, without prejudice to their other rights, reimburse
each of the Employer and the Contractor for any fees and expenses already received by
the Member, for procéedings or decisions (if any) of the DAB or the Operation Service
DAB whieh-are rendered void or ineffective by the said failure to comply.

8

Disputes

94

Any-Dispute-or claim arising out of or in connection with this Dispute Adjudication
Agfeement, or the breach, termination or invalidity thereof, shall be finally settled by
institutional arbitration. If no other arbitration institute is agreed, the arbitration shall be
conducted under the Rules of Arbitration of the International Chamber of Commerce
by one arbitrator appointed in accordance with these Rules of Arbitration.

/\Jﬁp O\
o : Z\
JAG] o\
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General Conditions

PROCEDURAL RULES FOR DISPUTE ADJUDICATION

BOARD

e/

MEMBERS

Unless otherwise agreed by the Employer and the Contractor,the DAB shall visit the
Site at intervals of not more than 140 days, including times of critical construction
events, at the request of either the Employer/or-the Contractor. Unless otherwise
agreed by the Employer, the Contractor and the'DAB, the,period between consecutive
visits shall not be less than 70 days, except-as required to convene a hearing as
described below.

The timing of and agenda for each Site visit_shall be as agreed jointly by the DAB, the
Employer and the Contractor, or in the absence of agreement, shall be decided by the
DAB. The purpose of Site visits is_to ‘enable the DAB to become and remain
acquainted with the progress of the’'Works and of any actual or potential problems or
claims, and, as far as reasonable, torendeavour to prevent potential problems or
claims from becoming Disputes:

Site visits shall be attended by the-Employer, the Contractor and the Employer's
Representative and shall be co-ordinated by the Employer in co-operation with the
Contractor. The Employer _shall-ensure the provision of appropriate conference
facilities and secretarial'and.copying services. At the conclusion of each Site visit and
before leaving the Site, the DAB shall prepare a report on its activities during the visit
and shall send copies to the, Employer and the Contractor.

The Employer and the-Gentractor shall furnish to the DAB one copy of all documents
which the DAB may \request, including Contract documents, progress reports,
variation instrugctions, ,certificates and other documents pertinent to the performance
of the Contract.~AllFcommunications between the DAB and the Employer or the
Contracter-shall be copied to the other Party. If the DAB comprises three persons, the
Employer and-the Contractor shall send copies of these requested documents and
these~communications to each of these persons.

If any Dispute is referred to the DAB in accordance with Sub-Clause 20.6 [Obtaining
Dispute Adjudication Board’s Decision] or Sub-Clause 20.10 [Disputes Arising during
the~Operation Service Period] of the General Conditions of Contract, the DAB shall
proceed in accordance with the said Sub-Clauses 20.6 and 20.10, and these Rules,
Or as otherwise agreed by the Employer and the Contractor in writing. Subject to the
time’allowed to give Notice of a decision and other relevant factors, the DAB shalll:

(a) act fairly and impartially as between the Employer and the Contractor, giving
each of them a reasonable opportunity of putting his case and responding to
the other’s case; and

(o) adopt procedures suitable to the Dispute, avoiding unnecessary delay or
expense.

f} DAB may conduct a hearing on the Dispute, in which event it will decide on the
daté and place for the hearing and may request that written documentation and

j‘:

1-., argwlnents from the Employer and the Contractor be presented to it prior to or at the
'\ ' rgbeanng
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96

10

11

12

If, within 14 days after giving its decision, the members of the DAB find and agree that
such decision contained errors of fact or principle, the Chairman ,of the DAB (or the
sole Member if applicable) shall advise the Employer and the Contragtor of the error
and issue an addendum to its decision in writing to both Parties:

If, within 14 days of receiving a decision from the DAB, either’Party believes that such
decision contains an ambiguity, that Party may seek clarification from the DAB in
writing with a copy of such request to the other Party. Within.14 days’ of receiving such
a request, the DAB shall respond with a copy to the other Party, and if the DAB is of
the opinion that the decision did contain an error er-ambiguity, it may correct its
decision by issuing an addendum to its original decision.

Except as otherwise agreed in writing by the Empleyer and the Contractor, the DAB
shall have power to adopt an inquisitorial procedure, to refuse admission to hearings
or audience at hearings to any persons otherthan representatives of the Employer, the
Contractor and the Employer's Representative, and\to proceed in the absence of any
party who the DAB is satisfied received Notice-of the/hearing; but shall have discretion
to decide whether and to what extent this.power may be exercised.

The Employer and the Contractor empower.the DAB, among other things, to:

)] establish the procedure ta@ be applied in deciding a Dispute;

(b) decide upon the DAB’s/own-jurisdiction, and as to the scope of any Dispute

referred to it;

conduct any hearing as it thinks fit, not being bound by any rules or procedures

other than those contained in the Contract and these Rules;

(d) take the initiative in_ascertaining the facts and matters required for a decision,

make use of its own-specialist knowledge, if any;

decide uponthe-payment of financing charges in accordance with the

Contract;

decide upon\any provisional relief such as interim or conservatory measures; and

(h) open upsreview-and revise any certificate, decision, determination, instruction,
opinion’ or valuation of the Employer's Representative, relevant to the Dispute.

©

O

=

c

The DAB shall not-express any opinions during any hearing concerning the merits of
any arguments advanced by the Parties. Thereafter, the DAB shall make and give its
decision’ in) laccordance with Sub-Clause 20.6 [Obtaining Dispute Adjudication
Board's-Deécision] of the General Conditions of Contract, or as otherwise agreed by
the Employer-and the Contractor in writing.

If.the DAB comprises three persons:

(a) it shall convene in private after a hearing, in order to have discussions and
prepare its decision;

(o) it shall endeavour to reach a unanimous decision: if this proves impossible the
applicable decision shall be made by a majority of the Members, who may
require the minority Member to prepare a written report for submission to the
Employer and the Contractor; and

() if a Member fails to attend a meeting or hearing, or to fulfil any required function,
the other two Members may nevertheless proceed to make a decision, unless:

/{%D 5}:?"7\ (i) either the Employer or the Contractor does not agree that they do so; or
!

:-':,c:, -
© FIDIC2 I&'_?:

(ii) the absent Member is the chairman and he/she instructs the other
Z\ Members not to make a decision.

Se)
0(?_/
FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Preamble

It is recommended that the following statement is included in the Tender Decuments:

The Conditions of Contract comprise the "General Conditions”, which form part of the
"Conditions of Contract for Design, Build and Operate‘Projects First Edition 2008" published
by the Fédération Internationale des Ingénieurs-Conseils (FIDIC), "Particular Conditions Part
A - Contract Data" and (where applicable) "Rarticular) Conditions Part B — Special
Provisions", which include amendments and additions_to-such General Conditions.
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Particular Conditions Part A — Contract Data

INTRODUCTION

The following Sub-Clauses in the General Conditions make direct reference to the Contract Data
and require that specific information is provided.

The document assumes that all information in the Contract Data will be provided by the Employer
and included in the tender documents. If the Employer fequires tenderers to provide any of the
information required in the Contract Data, this must be'Clearly stated in the tender documents.

The Conditions of Contract comprise, as a minimum;, the General Conditions and the Particular
Conditions Part A — Contract Data, and failure by-the Employer to provide the information and
details required in the Contract Data will mean that either the Contract Documents are incomplete
with vital information missing, or that the fall-back provisions to be found in some of the Sub-
Clauses in the General Conditions will automatically take effect.
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CONTRACT DATA

Sub-Clause Data to be given Data
1124 ... Where the Contract allows for Cost Plus
Profit, percentage profit to be added to the
COSE: it %
11.26............ Cut-Off Date (number of days after the Time
for Completion of Design-Build): ............c....... _// days
1132 Employer's name and address .............coevee
11.35.......... Employer's Representative's name and
AAAIESS: it
1170 .. Parts of the Works that shall be designated a
Section for the purposes of the Gontract:—.-.
1178 ., Time for Completion of Design-Build: ............ ____ days
1.3 (s Agreed methods of glectronic-transmission: ..
1.3 s Address of Employerfor communications: .....
1.3 i, Address of Employer's Representative for
COMMUNICALIONS: ..vvvvieeiiiiiiie e
1.3 s Address of Contractor for communications: ...
14 s Contract shall be governed by the law of: ......
14 LN Ruling language: .......cccooiiiiiiiie,
V4 Tno. Language for communications: .............cccvees
2l After receiving the Letter of Acceptance, the
//gig;b DQE&\ Contractor shal.l be gyen right of access to all
N 2 N2\ O part of the Site Within: ........cccevviivveieeenee, days
ﬁ;q 4 |
AT TR | Performance Security (as percentages of the
1 / Accepted Contract Amount in Currencies):

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Percent ... %
CUITENCY coiiiiiiieee e
Percent ......cccovviiiiiii %
CUITENCY coiiiiiiieee e
N R Reduction in Performance Security at the end
of the Retention Period: ..........cccceevviveiiiennnn, %
B Period for notification of errors, faults and
other defeCts iS: ..o, _ “days
5.2 i, Contractor's Documents requiring approval: ...
6.5 i Normal working hours on the Site: ................
8.2 i Period of the Operation Service: .......... oo years
9.2 v Time for Completion of Design-Build: _........x.{ _ days
9.2 i, Time for Completion of each Section:
SEeCtoN oo L R
Time for Completion /.. ceovvveeeeiiinnne. _____ days
Section ..o S TR
Time for Completion-r...coovvveeeeeenne, _____ days
9.6 ., Delay damages (percent-of-final Contract
Price per day of delay)em. e %
9.6. ..o, Maximum amount. of delay/damages (percent
of final Contract Price)f—. ..o, %
10.6a............. Maximum compensation payable by
CoNtractor: ...
10.6b............. Maximum ,compensation payable by
EMPIOYErY oo,
107 Performance damages:
Failure .oveveeeeeiee e
Damages ......coocvviiii
Failure ..o
Damages .....ccceovreieiiiii e
107 fdeiiiin Rights of Employer if failure continues for
more than 84 days: .....cccccccvveieeiiins
107 5 Minimum production outputs required (give
AetailS): vvveeiiiiii e
1350 Oy Percentage rate to be applied to Provisional
(3\)1%‘/\ Q\é\ SUMS: oo %
i'/('T" ; <\
g 4)
A5 W N / Amount of Advance Payment (percent of
\ //I Accepted Contract Amount): .....cc.ccceeevineenns %

N o]
\£EDic 2957
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142 i Currencies of payment if different to the

currencies quoted in the Contract...................
142 Percentage deductions for the repayment of
the Advance Payment: ........cccoeeerieiiennnnnnnn. %
143 Percentage of Retention: ..........ccccoevvviveninn, %
143 ., Limit of Retention Money: ........cccccceeiviiineeen. %
14.6(0)()......... Plant and Materials for payment when
ShIPPEA: oo
14.6(C)(i) ......... Plant and Materials for payment when
delivered to the Site: ...oovviiiiii
14.70) ..oc.. Minimum Amount of Interim Payment
Certificate: .vvvvieiiiiiii e
149 .. Financing charges for delayed payment
(percent points above discount ratg):”...)....... %
14147 oo, Currencies for payment of Contract Price; .....
1417 s Proportions of Local and Foreign Currencies
are:
1417 .. Rate of Exchange/.[.......cc..h b,
1417 oo, Payment of damages-shall be:
CUITENCY ool
Propartion .../
CUIMENCY e
Proportion .......ccocvviiiiiiii,
1419 ... Ameunt,of Maintenance Retention Fund: .......
171 Operation of forces of nature allocated to the
CoNractor: ...vvvveeiiiiiiee e
17.8 i Ao, Total liability of the Contractor shall not
EXCEEA! 1iiiiiieie ettt
19.2@().......... Permitted deductible limits: ...........ccccoviiieeen. %
19.2(@a(ii).... (. Additional sum to be insured: ............ccceeie.
19.2(@)4.......... Additional sum to be insured: ........ccccceeeiinne
,}gé@)—ﬁ_}or\ Employer's Risks to be insured if different to
/_/Q T 3 C/fZ,\_ Sub-Clause 17.1: .,
I"E i QI'\,
[6 = . . . .
?Q.Q(b) ........... | Exceptional Risks to be insured if different to
\ / Sub-Clause 18.1: ......ooeeeveecccciiccciicsiicssis

\\:.\"C:"ID’C “}Qr\?f.//
kit FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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19.2(C)uvveeeenns Insurance of Contractor's Equipment (amount

FEQUIrEA): ovvvieeieiiiiie et
19.2(C) v Amount of professional liability insurance
FEQUINEA: .oiiiiiiieiiieet et
19.2d) oo Period for which professional liability
insurance required: ........cccccceeeiiiiiiieen e
19.2(f) v, Amount of insurance required for injury to
persons and damage to property: .................
19.3@)..0eccenn. Other insurances required from the
Contractor (give details): .....cccoovvvvieeieiiinneen.
19.3d) cvveennee Amount of fire extended cover insurance
FEQUINE: oiiiiiiiiiiieee e
19.3(€).vveeenne Other insurances required by law from the
Contractor (give details): .....oooeiiiiiiiiee i
20.3 i Other optional insurances required‘from,the
Contractor (give details): ........ /e
203 .., Date for appointment of DAB:~...........cccvvveeen.
204 . The DAB shall cComprises . veeeeevniiniieeenine members
208 .. Appointing entity (official) for DAB members, if

not agreed, shall be.the President of FIDIC or
a person appoeinted by-him.

Language of\arbitration: ...........ccceceeiiniiiinnn.

SN
T - A
S 2\
S S 5)
o |
/

\ = % Fd
\£EDic 2957
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Particular Conditions Part B — Special Provisions

INTRODUCTION

The terms of the Conditions of Contract for Design, Build and Operate (DBO) Projects have been
prepared by the Fédération Internationale des Ingénieurs<Conseils (FIDIC) and are recommended
where one entity takes total responsibility for an engineering project which incorporates the design,
manufacture, delivery and installation of a facility, and the\long-term operation and maintenance of
that facility on behalf of the Employer. The DBO form-is-most suitable where tenders are invited on
an international basis. Modifications to the Conditions.of/Contract may be required in some legal
jurisdictions, particularly if they are to be used on domestic contracts.

One of the main objectives of the DBO contract format is to ensure the full commitment of the
Contractor not only to design and build the facility;but also to operate the facility under licence from
the Employer, for a period of 20 years, before-returning the facility to the Employer for his continued
operation. With the various skills and expertiserequired to cover all aspects of a DBO project, it is
expected that the Contractor will be a censortium of several contractors covering all the required
disciplines, and it is important that the_joint-and several liability provisions to be found in General
Conditions are properly reflected in any-new provisions prepared under Particular Conditions Part
B — Special Provisions.

Before incorporating any new or'changed,clauses, the wording must be carefully checked to ensure
that it is wholly suitable for the particular circumstances and that it does not unintentionally alter the
meaning or operation of other clauses in the Contract, and does not inadvertently change the
obligations assigned to the\Parties,or the balance of risks shared between them. Furthermore, it is
important that new clauses do-not create any ambiguity or misunderstanding in the rest of the
document.

There are a number.of.Sub-Clauses in the General Conditions which require data to be provided by
the Employer and-inserted-in the Particular Conditions Part A — Contract Data. However, there are
no Sub-Clauses’in the General Conditions which require data or information to be included in the
Particular Conditions Part B — Special Provisions. Any provisions found in the tender documents
and/or Contract-Documents under Particular Conditions Part B — Special Provisions indicate that
the General Conditions have been amended or supplemented.

Note that the provisions of the Particular Conditions Part B — Special Provisions will always over-
rule ahd supersede the equivalent provisions in the General Conditions of Contract, and it is
important.that the changes are easily identifiable by using the same clause numbers and titles as
appear in the General Conditions. Furthermore, it is necessary to add a statement in the tender
document and Contract Document that:

'lThe provisions to be found in the Particular Conditions Part B — Special Provisions take
/@ﬁ;"p’@ sedence over the equivalent provisions found under the same Sub-Clause number(s) in
o N

7 neral Conditions, and the provisions of the Particular Conditions Part A — Contract
lfftéf < : Data t%)ge preference over the Particular Conditions Part B — Special Provisions."

\ L__Jsers of' the DBO form of contract who wish to amend and use the document for a 'brown field'

X ave 29
N FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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scenario for the operation and refurbishment of an existing facility, or where an operation period
significantly different to the 20-year period assumed in this document, are referred to the
forthcoming FIDIC DBO Contract Guide (planned for publication by FIDIC /at asJater date), for
guidance and assistance in identifying those clauses and procedures which may/need amending.

NOTES ON THE PREPARATION OF TENDER DOCUMENTS

When preparing the tender documents and planning the tendering-process, Employers are
recommended to read the publication FIDIC Procurement Procedures which gives invaluable help
and advice on the contents of the tender documents, and._the procedures for receiving and
evaluating tenders.

The tender documents should be prepared by suitably qualified engineers who are familiar with the
technical aspects of the required works and the particular. requirements and contractual provisions
of a DBO project. Furthermore, a review by suitably gualified lawyers may be advisable.

The tender documents issued to tenderers should normally include the following:

- Letter of invitation to tender

- Instructions to Tenderers

- Tender form and required appendices

- Employer's Requirements

- Conditions of Contract: General and-Particular

- General information and data

- Technical information and data

- Schedules and drawings frem _Empleyer

- Details of schedules and drawings ‘and other information required from tenderers
- Required forms of agreement, licence, securities and guarantees.

The publication FIDIC Procurement Procedures referred to above provides useful guidance as to
the content and format of each of the above sections.

In particular, the Employer's Requirements should specify the particular requirements for the
completed Works, jncluding-functional and operational requirements, quality and scope. If the
Contractor is required.fo’ supply certain items, such as consumables or spare parts, etc., these
should be listed in-a-Schedule. Drafters of the Employer's Requirements must remember that if any
matters are not/feferred\to or covered, the Contractor may well be relieved of any responsibility in
respect of such\matters;

The following Sub-Clauses make specific reference to matters which may be included in the
Employer's-Requirements. However, it may also be necessary under other Sub-Clauses for the
Employer to givesspecific information in the Employer's Requirements:

1.9 Publications to be kept on Site
1.12 Intellectual property rights retained by Employer
1.14 Permissions being obtained by the Employer
41 Intended purposes for which the Works are required
4.5 Details of required nominated Subcontractors
,,-"E\D‘Féf@g\ Other contractors (and others) on the Site
/é = - ,%:\ Documents required by Employer
L ANGLZ) Environmental constraints
-4 4197 | Electricity, water, gas and other services available on the Site
\ 4.20 Employer's Equipment and free-issue material
\\p‘hf(} O™ 7
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5.1 Criteria for design personnel

5.2 Contractor's Documents required, and whether for approval
Period for review

54 Technical standards and building regulations

55 As-built drawings and other records of the Works

6.1 Engagement of Staff

6.6 Facilities for Personnel

7.8 Payment of Royalties

10.5 Training required

111 Testing criteria.

Many Sub-Clauses in the General Conditions make reference to data being contained in the
Particular Conditions Part A — Contract Data. This is data which.must be provided in the tender
documents, and these Conditions of Contract assume that all such-Centract Data will be provided
by the Employer. If the Employer requires tenderers to provide any of the information required in the
Contract Data, the tender documents must make this quite clear,

If the Employer requires tenderers to provide additional data or information, a convenient way of
doing this is to provide a suitably worded questionnaire with the tender documents.

If selected tenderers are required to carry out any preliminary design or study prior to deciding on
the award, Employers should also consider remunerating the tenderers involved for such work.

It is important for the Parties to understand,which of the documents included in the tender dossier,
and which of the documents submitted by'tenderers, will form a part of the Contract to be awarded
by the Employer. For example, the Instructions to Tenders are not, by definition, a part of the
Contract. They are simply instructions_and-information on the preparation and submission of the
tender, and they should not contain anything of a binding or contractual nature.

Finally, when planning the overall programme, Employers must remember to allow a realistic time
for tenderers to prepare and submit a responsive tender. Too short a time, and experienced
contractors will not be prepared to-tender, and too long a time will not be required and will be
wasted.

Employers should also allow a-realistic time for the review and evaluation of tenders and the award
of the Contract to the-successful tenderer. This will be the minimum time which tenderers should
be asked to hold theif tenders valid and open to acceptance.

NOTES ON THE PREPARATION OF SPECIAL PROVISIONS

The following‘references and examples show some of the Sub-Clauses in the General Conditions
which,may need-amending to suit the needs of the project or the requirements of the Employer. The
selected Sub-Clauses and the example wording are included as examples only. They also include,
as/an-aide-memoire, references to other documents such as the Employer's Requirements and
Contract Data, where particular issues may need to be addressed.

The selected Sub-Clauses do not necessarily require changing and the example wording may not
Suit the_ particular needs of the project or the Employer. It is the responsibility of the drafter of the
SﬁééTaﬁtEggq/isions to ensure that the selection of the Clauses and the choice of wording is

Li censed copy: wol ver hanpt onuni ,

éﬁa?b‘p?opriaté’/z;tg fulfill the new requirements. Furthermore, there may be other Sub-Clauses, not
l,‘fﬁ_f:f \r’n'entioned below, which need to be amended. Great care must be taken when amending the
| waording of' Sub-Clauses from the General Conditions, or adding new provisions, to ensure that the
\ balance’of olgﬁgations and rights of the Parties is not unintentionally compromised.

\ADic 2957
——— FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Clause 1 General Provisions

Sub-Clause 1.1 Definitions

It is not recommended that any changes are made to the Definitions. This-could/have serious
consequences on the interpretation of the document.

There are limited circumstances where some definitions may not.be appropriate and may
need changing or developing. For example, if the Site extends ever two countries, the
following changes could be considered.

EXAMPLE 1.1.25

"Country" means either xxxxx or yyyyy depending on the location
to which the reference will-apply.

EXAMPLE 1.1.50

"Local Currency" means/the currency of (name of country) or
(name of country).

If it is necessary to introduce new terminology/intothe text of the Special Provisions, this should
be carefully and properly defined, commencing.with Sub-Clause 1.1.84, for example:

EXAMPLE 1.1.84

"Safety Regulations" means the Employer's safety regulations
existing.on the Site which the Contractor is required to follow.

Sub-Clause 1.5 Priority, of Documents

An order of precedence’is usually necessary, in case a conflict is subsequently found among
the contract documents. If no\order of precedence is to be prescribed, this Sub-Clause may
be varied:

EXAMPLE
Delete Sub-Clause 1.5 and substitute:

The documents forming the Contract are to be taken as mutually
explanatory of one another. If an ambiguity or discrepancy is
found, the priority shall be such as may be accorded by the
governing law. The Employer's Representative has authority to
issue any instruction which he considers necessary to resolve an
ambiguity or discrepancy.

Sub-Clause 1.6 Contract Agreement

Entry-into a formal Contract Agreement may be mandatory under the applicable law. In such
a case, the words "unless they agree otherwise" should be deleted from the text.

Sub-Clause 1.7 Operating Licence

-gED DO

/_

.\.

If th quwed authorization is not in the form of an Operating Licence, or the terms according
ate) the gppllcable law differ to the details given in the General Conditions, it may be necessary
to prowde more specific details regarding the form and nature of the authorization which the
Emp oyer will provide.

Q
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Sub-Clause 1.11 Employer's Use of Contractor's Documents

Additional provisions may be required, if all rights to particular items of Ccomputer software
(for example) are to be assigned to the Employer. The provisions should.take account of the
applicable laws.

Sub-Clause 1.15 Joint and Several Liability

For a major contract, detailed requirements for the joint venture may need to be specified.
These requirements, which tenderers will need to know when preparing their tenders, should
be included in the Instructions to Tenderers. The Employer willwish’the leader of the joint
venture to be appointed at an early stage, providing a single point of contact thereafter, and
will not wish to be involved in a dispute between the members of a joint venture. The
Employer should scrutinise the joint venture agreement carefully, and it may have to be
approved by the project's financing institutions.

Clause 2 The Employer

Sub-Clause 2.1 Right of Access to the(Site

If right of access and possession of the Sitescannot be granted in the normal way, details
should be given in the Employer's Requirements.

Sub-Clause 2.3 Employer's Personnel

The provisions concerning cooperationybetween contractors should be reflected in the
Employer's contracts with any-other contractors on the Site.

Clause 3 The Employer's Representative

Sub-Clause 3.1 Employer's Representative's Duties and Authority

Any requirements for Employer's approval should be set out in these Special Conditions:

EXAMPLE
The Employer's Representative shall obtain the specific approval

of the Employer before taking action under the following Sub-
Clauses of these Conditions:
(@ Sub-Clause *

(b) Sub-Clause *

* [Insert number and describe specific procedure, where appropriate]

If the/obligation to obtain the approval of the Employer only applies beyond certain limits,
financial or otherwise, the example wording should be varied accordingly.

This requirement should not be applied to Sub-Clause 3.5 [Determinations], where the

<eD _Enployer's Representative is required to act fairly.

3

/

"lt: Ca@ e useful to give information in the Employer's Requirements of the planned schedule
.__.'Qbfo Q_OQ

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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of meetings such as Management Meetings, Site Meetings, Technical Meetings, Progress
Meetings, etc.

Clause 4 The Contractor

/

\_\

\I

\’EF“D.(, ‘?,QQ

Sub-Clause 4.1 Contractor's General Obligations

The Employer's Requirements must contain a clear and specific purpase for which the facility
will be used when complete, in order that the Contractor can-comply,/with his obligation to
provide Works which are 'fit for purpose'.

Sub-Clause 4.2 Performance Security

The acceptable form(s) of Performance Security—'should be included in the tender
documents. Example forms are included in the section "Sample Forms" of this document.
They incorporate two sets of Uniform Rules published/by the International Chamber of
Commerce (the "ICC", which is based at 38 Cours Albert 1, 75008 Paris, France), which
also publishes guides to these Uniform Rules.\Thesg example forms and the wording of the
Sub-Clause may have to be amended to comply. with applicable law.

EXAMPLE .
At the end/of the.second paragraph of Sub-Clause 4.2, insert:

If the Performance Security is in the form of a bank guarantee, it
shall beissued either (a) by a bank located in the Country, or (b)
directly by-aforeign bank acceptable to the Employer. If the
Pefformance Security is not in the form of a bank guarantee, it
shall-be-furnished by a financial entity registered, or licensed to
do business, in the Country.

The tender documents_should-make it quite clear how the reduction in the amount of the
Performance Security at the‘end of the Design-Build Period will be managed.

If separate, or staged, Performance Securities are required during the Operation Service
Period, and this-Sub-Clause will need amending to reflect the appropriate requirements.

Sub-Clause-4:12 Unforeseeable Physical Conditions

In the case of major sub-surface works, the allocation of the risk of sub-surface conditions
is an aspect which should be considered when tender documents are being prepared.

If this risk/is to be shared between the Parties, the Sub-Clause may be amended:

-gEU DO

EXAMPLE
Delete sub-paragraph (b) of Sub-Clause 4.12 and substitute:
(b) payment for any such Cost, percent
(. %) ofwhich shall be included in the Contract Price (the
balance = percent ( %) of the Cost shall be
borne by the Contractor).
‘/ Sub ause 416 Transport of Goods

In some cases, the Contractor may be required to get permission prior to delivery. In such
case/he following wording could be added:

11
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EXAMPLE
Insert at the end of Sub-Clause 4.16:

The Contractor shall obtain permission /in writing/ from the
Employer's Representative prior to delivering-any.item of Goods
to the Site. No Goods shall be delivered, witheut this permission,
which shall not relieve the Contractor from-any obligation.

Clause 5 Design

Sub-Clause 5.1 General Design Obligations

If the Employer's Requirements include an outline design, tenderers should be advised of the
extent to which the Employer's outline design is assuggestion or a requirement, and which
parts, if any, are immutable.

Sub-Clause 5.2 Contractor's Documents

The Employer's Requirements should specify the extent to which Contractor's Documents
are required, which of them are required’ forapproval (not just review), and the submission
procedures.

If different "review periods" are congidered necessary, taking account of the time required to
review the different types of drawing, and/or, of the possibility of substantial submissions at
particular stages of the design-build._process, details should be given in these Particular
Conditions.

Clause 6 Staff.and Labour

Sub-Clause 6.6 Faeilities for Staff and Labour

If the Employer plans_to make office accommodation available for the Contractor, for
example, during the Operation Service Period, details should be given in the Employer's
Requirements.

See also Clause 17 [Risk Allocation] for suggested provisions regarding care of such facilities.
Sub-Clause 6.8 Contractor's Superintendence

If the’ruling-language is not the same as the language for day-to-day communications (under
Sup/Clause 1.4 [Law and Language)), or if for any other reason it is necessary to stipulate

that~the’ Contractor's superintending staff shall be fluent in a particular language, the
following-sentence may be added.

EXAMPLE
Insert at the end of Sub-Clause 6.8:
A reasonable proportion of the Contractor's superintending staff
shall have a working knowledge of
<eD DO
c}?\}j 7 C% [Insert name of language),
y i = ' Z\
[Ec 2 4 - or the Contractor shall have a sufficient number of competent
\\ ap / interpreters available on Site during working hours.
N
““ioﬁp?' FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Clause 7 Plant, Materials and Workmanship

Additional Sub-Clause

If the Contract is being financed by an institution whose rules or policies require a restriction
on the use of its funds, a further sub-clause may be added:

EXAMPLE SUB-CLAUSE All Goods shall have their origin in eligible source countries as

defined in
[Insert name of published guidelines for procurement].

Goods shall be transported/by carriers from these eligible source
countries, unless exempted by the Employer in writing on the
basis of potential excessive costs|or delays. Surety, insurance and
banking services shall be-provided by insurers and bankers from
the eligible source countries:

Clause 8 Commengement; Delays and Suspension

Sub-Clause 8.2 Time for Gompletion

If the Works are to be commissioned in stages, these stages should be defined as Sections,
in the Contract Data.

Sub-Clause 8.5 Delay-Damages

Under many legal systems’ (notably in common law jurisdictions), the amount of these pre-
defined damages must represent a'reasonable pre-estimate of the Employer's probable loss
in the event of delay. Ifthe Aceepted Contract Amount is to be quoted as the sum of figures
in more than one currency, it\may be preferable to define these damages (per day) as the
percentage reduction ‘which would be applied to each of these figures.

If the Accepted-Centract Amount is expressed in the Local Currency, the damages per day
may either be’defined-as a percentage or be defined as a figure in Local Currency: see Sub-
Clause 14.17(b).

Clause 10 Operation Service

Sub‘Clause 10.2 Commencement of Operation Service

If there are’ known reasons why the Operation Service Period cannot commence upon the
issue of the Commissioning Certificate, the first paragraph may deleted and replaced by the
following:

NAMPLE Notwithstanding the issue of the Commissioning Certificate, the

Operation Service shall not commence until the Contractor

_@_’5‘ 55b receives a written instruction to commence from the Employer's

e A % Representative. Such instruction shall be issued within 28 days of
' .% the date of issue of the Commissioning Certificate.

e .
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Clause 11 Testing

Sub-Clause 11.4 Failure to Pass Tests on Completion of Design-Build

If the failure is such that the facility can still be operated and used, the Employet/may choose
to accept the failure and impose non-performance damages. /These_damages can be
tabulated against the required performance criteria in the Contraect Data, and a sub-
paragraph (c) could be added to Sub-Clause 11.4 [Failure to Pass Tests.on Completion of
Design-Build] as follows:

EXAMPLE (c) issue the Commissioning Certificate to the Contractor subject
to the payment of the non-péerfermance damages specified in the
Contract Data.
Clause 13 Variations and Adjustments
Sub-Clause 13.5 Provisional Sums

Provisional Sums may be required for parts of the Works which are not required to be priced
at the risk of the Contractor. For example, & Provisional Sum may be necessary to cover
goods which the Employer wants to select;-orto deal with a major uncertainty regarding sub-
surface conditions. It is essential to/define the scope of each Provisional Sum (possibly in a
Schedule prepared by the Employer), sineethe defined scope will then be excluded from the
other elements of the Accepted Contract Amount.

Clause 14 Contract Price and Payment

The provisions of Clause 14. [Contract Price and Payment] should be carefully studied to see
that they are acceptable to beth-the Employer and any financing institution he may be using
to fund the project. In/particular, the Employer's procedures and timing for making payments
should be checked to see that they comply within the wording in Clause 14. If they do not,
the wording in Clause 1t4-may need to be changed. For example, if the times for payment
given in Sub-Clause 14.8 [Payment] cannot be met, it is necessary to change the times given.

If expatriate ‘staff are exempted from paying local income tax, a suitable sub-clause will need
adding. However;-advice should be sought from a qualified tax expert before drafting any
such sup“clause.

Addijtional Sub<Clause

EXAMREESUB-CLAUSE Expatriate (foreign) personnel shall not be liable for income tax

levied in the Country on earnings paid in any foreign currency, or
for income tax levied on subsistence, rentals and similar services
directly furnished by the Contractor to Contractor's Personnel, or
for allowances in lieu. If any Contractor's Personnel have part of
their earnings paid in the Country in a foreign currency, they may
export (after the conclusion of their term of service on the Works)

/ ED DQ(\ any balance remaining of their earnings paid in foreign currencies.
c: ]

zﬁ The Employer shall seek exemption for the purposes of this Sub-
& ) Clause. If it is not granted, the relevant taxes paid shall be
i reimbursed by the Employer.

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Clause 15 Termination by Employer

Sub-Clause 15.2 Termination by Employer

Before inviting tenders, the Employer should verify that the wording of this_ Sulb4Clause, and
each anticipated ground for termination, is consistent with the law/governing the Contract.

Clause 16 Suspension and Termination by Contractor

Sub-Clause 16.2 Termination by Contractor

Before inviting tenders, the Employer should verify that the wording of this Sub-Clause is
consistent with the law governing the Contract. The Contragtor should verify that each
anticipated ground for termination is consistent with-such law.

Clause 17 Risk Allocation

Additional Sub-Clause Use of Employer's Accommodation/Facilities

If the Contractor is to occupy the Employer’s-facilities and/or accommodation during the
Operation Service Period or any other/period during the Contract, it may be necessary to add
an additional sub-clause to cover his responsibilities for care.

EXAMPLE SUB-CLAUSE The Contractor shall take full care of the items listed below from

the~date of use or occupation by the Contractor until the date
on-which-such use or occupation is re-vested in the Employer.

[List of items and details]

If any loss or damage happens to any of the above items whilst
the Contractor is responsible for their care, arising from any cause
other than a cause for which the Employer is responsible or liable,
the Contractor shall, at his own cost, rectify such loss or damage
to the condition prior to such loss or damage occurring.

Clause 19 Insurance

If the’ Emploeyerwishes to change the insurance provisions — for example by providing some
of the insurance cover himself — it will be necessary to review and revise some of the
provisions in Clause 19 [Insurance]. If this is the case, it is strongly recommended that a
professional with extensive experience in construction insurance and liability should prepare
the revised sub-clauses. If the insurance provisions are changed without due care and
attention, there is a risk that the Employer will find himself carrying liabilities for which he is
neither prepared nor covered.

Clause 20 Claims, Disputes and Arbitration

.'..A,-

€0_Doy
- __.slg%use 20.3 Appointment of the Dispute Adjudication Board

\-.’ __.._The'a£¢dication procedure depends for its success on, amongst other things, the Parties'
-qopcfgd ce in the agreed individual(s) who will serve on the DAB. Therefore, it is essential that
":'Ifi!jfc 208
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candidates for this position are not imposed by either Party on the other Party. Furthermore,
if the individual is selected under Sub-Clause 20.4 [Failure to Agree Dispute Adjudication
Board], the selection should be made by a wholly impartial entity with an understanding of
the nature and purpose of a DAB. FIDIC is prepared to perform this role, and maintains a list
of approved and experienced adjudicators.

Sub-Clause 20.3 [Appointment of the Dispute Adjudication Beard] provides for two
alternative arrangements for the Dispute Adjudication Board.

(@ one person, who acts as the sole member of the DAB, having gntered into a tripartite
agreement with both Parties; or

(b) a DAB of three persons, each of whom has entered into a tripartite agreement with
both Parties.

A recommended form of this tripartite agreement is shown| at the end of this document (in
the section "Sample Forms"). This agreement incorporates (by reference) the General
Conditions of Dispute Adjudication Agreement,-which are included in this document (in the
section "General Conditions"). They are also incorporated by reference in Sub-Clause 20.3
[Appointment of the Dispute Adjudication Board} af the General Conditions.

Before the Contract is entered into, considération should be given as to whether a one-
person or three-person DAB is preferablefor-a particular project, taking account of its size,
duration and the fields of expertise xvhich will be involved.

Sub-Clause 20.4 Failure-to-Agree Dispute Adjudication Board

It is essential that any entity or official named in the Contract as the 'appointing entity' is
suitably qualified and willingto-act inythat capacity, and accepts to do so prior to naming
them in the Contract. Examples of ‘suitable persons able to fill this role include the President
of FIDIC and the International Chamber of Commerce.

Sub-Clause 20.8 Arbitration

The Contract should includé provisions for the resolution by international arbitration of any
Disputes which-are not resolved amicably. In international engineering contracts, international
commercial arbitration-has numerous advantages over litigation in national courts, and may
be more acceptable to the Parties.

Careful Gonsideration should be given to ensuring that the international arbitration rules
chosen'are compatible with the provisions of Clause 20 [Claims, Disputes and Arbitration]
and with theother elements to be set out in the Contract Data. The Rules of Arbitration of
the’International Chamber of Commerce (the "ICC", which is based at 38 Cours Albert 1er,
75008Raris, France) are frequently included in international contracts.

It is important that the Parties agree upon the number of arbitrators and the language of
arbitration. If these are not stipulated by the Parties in the Contract, the International Court
of Arbitration of the ICC will decide on these issues.

If the UNCITRAL (or other non-ICC) arbitration rules are preferred, it may be necessary to
(_jesignate, in the Contract Data, an institution to appoint the arbitrators or to administer
,/{ﬁﬁ{éggrbitration, unless the institution is named (and its role is specified) in the arbitration
R FPer@IBS 2\
=
-y “For'major projects tendered internationally, it is desirable that the place of arbitration be
situatqd in a country other than that of the Employer or the Contractor. This country should

\ADic 295
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have a modern and liberal arbitration law and should have ratified a bilateral or multilateral
convention (such as the 1958 New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards), or both, that would facilitate the enforcement/of an arbitral award
in the states of the Parties.

It may be considered desirable in some cases for other parties” to-be, joined into any
arbitration between the Parties, thereby creating a multi-party arbitration. While this may be
feasible, multi-party arbitration clauses require skilful drafting;~and ;ustdally need to be
prepared on a case-by-case basis by a suitably qualified lawyer.

Sub-Clause 20.10 Disputes Arising during the Operatien-Service Period

As an alternative to the five-year appointment envisgged.in Sub-Clause 20.10 [Disputes
Arising during the Operation Service Period], the Operation Service DAB could be appointed
on an ad-hoc basis, if and when any Dispute arises-during this period. In such a case, the
DAB would be appointed when a Dispute arises, and would cease its appointment on the
issue of its decision in respect of such Dispute. Should a’new Dispute arise, a new ad-hoc
DAB would be appointed.

The wording of Sub-Clause 20.10 to reflect this ‘cauld be along the following lines:

EXAMPLE
Disputes arising._during the Operation Service Period which

cannot be resolved between the Parties shall be settled by a one
person ad-hoc-DAB ("Operation Service DAB"). Such person shall
be jointly-agreed and appointed by the Parties by the date 28 days
after one_Party,has given Notice to the other Party of its intention
to refer-a Dispute to a DAB in accordance with Sub-Clause 20.10
[Disputes-Arising during the Operation Service Period].

If_the Parties cannot agree on the person who shall be the
Operation Service DAB, then the person shall be appointed
according to the provisions of Sub-Clause 20.4 [Failure to Agree
Dispute Adjudication Board].

The agreement between the Parties and the Operation Service
DAB shall incorporate by reference the General Conditions of
Dispute Adjudication Agreement contained in the General
Conditions odf Contract, with such amendments as are agreed
between them.

The terms of remuneration of the Operation Service DAB shall be
mutually agreed upon by the Parties when agreeing the terms of
appointment. Each Party shall be responsible for paying one-half
of this remuneration.

The procedure for obtaining a decision from the Operation
Service DAB shall be in accordance with the provisions of Sub-
Clause 20.6 [Obtaining Dispute Adjudication Board's Decision],
and the DAB shall give its decision no later than 84 days after
receiving the response or, if no response is submitted, 105 days

D E)"{;'%CX after receiving the reference and the supporting documentation

2\ from the Parties.

| The appointment of the Operation Service DAB shall expire 28
/ days after it has given its decision in writing to both Parties.

NZpic 22 17
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If either Party is dissatisfied with the decision of the Operation
Service DAB, the provisions of Sub-Clauses 20.6 [Obtaining
Dispute Adjudication Board's Decision}],/ 20.7 [Amicable
Settlement], 20.8 [Arbitration] and 20.9 [Failure to Comply with
Dispute Adjudication Board's Decision] shall apply.
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Sample Forms

>IN

Introduction

The following Sample Forms are the forms referred to in the Contract documents and show formats
which are acceptable under most jurisdictions.

The proposed forms should be included in the tender documents so that tenderers know what is
required from them.

The sample forms of security (other than the form of (Rarent Company Guarantee) incorporate
Uniform Rules published by the International Chamber of €ommerce (the ICC, which is based at
38 Cours Albert 1er, 75008 Paris, France).

The attached sample forms of Security are prepared{to cover the Design-Build Period. The
provisions of Sub-Clause 4.2 [Performance Secdrity] require a performance security to cover the
full Contract Period. However it is recognized{that thisrequirement may vary considerably from
project to project and from Employer to Employer.

- Some Employers may not requireé’a Performance Security during the Operation Service
Period.

- Some Employers may require an-on-going Security with a reduced value.

- Some Employers may require a-new Security for the full Operation Service Period.

- Some Employers may require-a shortterm renewable Security to cover the Operation Service
Period.

There are many options and alternatives.

For this reason, the sample forms included in this section only cover the Design-Build Period, and
it is up to the drafter of the tender-and contract documents to prepare appropriate provisions to suit
the needs of the Empleyer and, where required, the financial institution which is funding the project.
It is essential when/preparing extended securities to obtain professional help to ensure that the
proposed form is secure/and binding on the parties, and it is recommended that all securities and
guarantees shall-incorperate, and be subject to the applicable Uniform Rules published by the
International Chamber.of Commerce.

When using 0r amending any of these sample forms, care must be taken to ensure that the format
and wording of the forms to be incorporated into the Contract are not only appropriate, but also
comply with'theé applicable laws.

It is fecommended that professional and legal advice should be taken before incorporating or
amending.any of the sample forms provided.

The Operating Licence is in the form of a short aide memoire since the Licence Agreement itself will
need to reflect not only the particular requirements of the Employer, but also the legal requirements
to-ensure that the Contractor has the continuing right of lawful entry and use during the Operation

\
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Sample Forms of Tender and Agreement

LETTER OF TENDER

Name of Contract:

Contract No.:

To:

We have examined the Conditions of Contract, Employer's’ Requirements, Schedules, Contract
Data, and the attached Appendices and Addenda Nos
for the above-named Contract. We have understood and checked these documents and have
ascertained that they contain no errors or other defects except’ as identified in our Tender. We
accordingly offer to design, execute and complete the-Works and remedy any defects therein so
that they are fit for the purposes defined in the Contracty,and to operate and maintain the facility
under licence from the Employer for the period and in. conformity with the terms and conditions
contained in the Contract for the lump sum amount, of:

(currency and amount in figures)

(currency and amount in words)
or such other amount as may be determined in accordance with the Contract.
This amount is made up of the following.components:

For the Design-Build of the Works, the amount of:

(currency and amount in figures)

(currency and amount in words)

For the Operation Service, the-amount of:

(currency and amount in figures)

(currency and amount in words)

For the Asset Replacement Fund, the amount of:

(currency and amount in figures)

(currency and amount in words)

We agree to abide by this Tender until (date) and it shall remain binding upon us
and fmay be accepted at any time before that date.

If this offer-is accepted, we will provide the required Performance Security, and commence and
complete the Works, and provide the Operation Service, in accordance with the above-named
documents and the agreed programme.

Li censed copy: wol ver hanpt onuni ,

/Al@ ndertake, together with the Employer, to jointly appoint the DAB and the Auditing Body
Corda

/A W|th the requirements of the Contract.

iy

i S

;ﬂnless and untll a formal Contract Agreement is prepared and executed, this Letter of Tender,

\ together Wlt/your written acceptance thereof, shall constitute a binding Contract between us.
\’E?D G ' ‘?,QQ

4.

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Sample Forms

We understand that you are not bound to accept the lowest or any tender you may receive.

Signed by:

(signature)

duly authorised to sign tenders for and on behalf of:

Address:

&
2
N
A

Date:
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LETTER OF ACCEPTANCE

Name of Contract:

Contract Number:

To:

Date:

Your Reference:

Our Reference:

We thank you for your Tender dated for the design, execution and
completion of the Works comprising the above-named Contract,and remedying of defects therein
so that they are fit for the purposes defined in the Contract, and for the operation and maintenance
thereof under licence for the period of years, all in conformity with the
terms and conditions contained in the Contract as amended by the attached Memorandum, signed
by you and ourselves.

We have pleasure in accepting your Tender “(as-corrected/adjusted in accordance with the
Memorandum) for the Accepted Contract/Amount of:

(currency and amount in figures)

(currency and amount in words)
This amount is made up of the following Components:

For the Design-Build of the Works, the amount of:

(currency and amount in figures)

(currency and amount in words)
For the Operation Service, the-amount of:

(currency and amount in figures)

(currency and amount in words)
For the Asset Replasement Fund, the amount of:

(currency and amount in figures)

(currency and amount in words)
In consideration of you properly and truly performing the Contract, we agree to pay you the
Accepted Contract Amount or such other sums to which you may become entitled under the terms
of the/Contract, at such times and as prescribed by the Contract.

We _acknowledge that this Letter of Acceptance creates a binding Contract between us, and we
undertake to fulfil all our obligations and duties in accordance with the terms of this Contract.

Signed/by:

/{%5_55}, (signature)

“Forandibe alf of:
=1 é\'!.
Dater © |

/

@ r\‘t/
\Dic 290 N ‘ .
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Sample Forms

CONTRACT AGREEMENT

This Agreement made the day of , 20 ,
between (name/of Employer)
of (address of Employer)

(herein called “the Employer”), of the one part,

and (name of Contractor)
of (@ddress of Contractor)
(herein called “the Contractor”), of the other part:

Whereas the Employer desires that the Works known as

(name of Contract)
should be designed, executed and operated by the Contractor and has accepted a Tender from
the Contractor for the design, execution, completion and operation and maintenance of these
Works, and the remedying of any defects therein,

The Employer and the Contractor agree as follows;

1. In this Agreement, the words and expressions ‘shall have the same meanings as are
respectively assigned to them in the Conditionsof Contract hereinafter referred to.

2. The following documents shall be deemed to form and be read and construed as a part of
this Agreement:

a) The Letter of Acceptance dated

b)  The Letter of Tender dated

C) The Addenda Nos.

)  The Conditions of Contract

) The Employer’s Requirements
The completed Schedules

g)  The Operating Licence;-and

h)  The Contractor’s Proposal

[O)e)

)

(
(
(
(
(
(
(
(

3. In consideration of the payments to be made by the Employer to the Contractor as hereinafter
mentioned, the Contractor hereby covenants with the Employer to design, execute, complete,
operate and /maintain-the Works and remedy any defects therein in conformity with the
provisions of-the Contract and the Operating Licence granted by the Employer.

4, The Employer hereby covenants to pay the Contractor, in consideration of the design,
execution, completion, operation and maintenance of the Works and the remedying of
defects therein; the Contract Price at the times and in the manner prescribed by the
Contract,/and to grant the Contractor a royalty-free licence to enable him to operate and
maintain’ the Works during the Operation Service Period.

In withess whereof the Parties hereto have caused this Agreement to be executed on the day and
year/first-above written.

Signed by: Signed by:
(signature) (signature)
for.and on behalf of the Employer in the presence of  for and on behalf of the Contractor in the presence of
v, '@’Tégéi[j‘(;\ Witness:
/SZ‘? -.'C//z,\_ (signature) (signature)
[ : ™\
[w Name: Z\ Name:
[B= R |
| Address! J Address:
\ Date; / Date:
AT 5
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AGREEMENT FOR DISPUTE ADJUDICATION BOARD
MEMBERS

[All italicised text and any enclosing square brackets is for use in preparing the form and should be
deleted from the final product.]

Name of Contract:

This Agreement made the day of , 20 , between

Name and address of Employer:
Name and address of Contractor:
Name and address of DAB Member:

Whereas the Employer and the Contractor have entered-into a Contract and desire jointly to
appoint the above-named Member to act on the DAB as [delete where not applicable] sole
adjudicator/one of three adjudicators/chairman of the DAB;

And whereas the Member accepts the appointment:

The Employer, Contractor and Member jointly agree as follows:

1. The conditions of this Dispute Adjudication Agreement comprise the “General Conditions of
Dispute Adjudication Agreement” which are appended hereto, and the following provisions.
In these provisions, which include amendments and additions to the “General Conditions of
Dispute Adjudication Agreement”,“words-and expressions shall have the same meanings as
are assigned to them in the “General.-Conditions of Dispute Adjudication Agreement”.

2. [Details of any amendments ~ar-additions or deletions from the “General Conditions of
Dispute Adjudication Agreement”.should be given here or in an attachment hereto.]

3. In accordance with Clause 6 of the/*General Conditions of Dispute Adjudication Agreement”,
the Member shall be paid as-follows: A retainer fee of per calendar month, and
A daily fee of per day spent on Site visits,

hearings, and other ‘time in_connection with submissions to the DAB made in accordance
with the provisions of the-Contract between the Employer and the Contractor.

4, In consideration of these fees and other payments to be made by the Employer and the
Contractor in.acgardance with Clause 6 of the “General Conditions of Dispute Adjudication
Agreement”;-the-Member undertakes to act as the DAB Member in the capacity above-
mentioned in accordance with the terms of this Dispute Adjudication Agreement.

5. The Empleyer_and the Contractor jointly and severally undertake to pay the Member in
congideration for his acting as the DAB Member as aforementioned in accordance with this
Dispute/Adjudication Agreement.

6. This Dispute Adjudication Agreement shall be governed by the law of:

Signed by: Signed by: Signed by:

(signature) (signature) (signature)
for and on behalf of the Employer  for and on behalf of the Contractor  The Member in the presence of
in-the-presence of in the presence of
WitABSSIo Witness: Witness:

2% ON (signat ' i
PASS N2\ signature) (signature) (signature)
,’ﬁf Nane: Z\ Name: Name:
N =
| Address: Address: Address:
\  Date; / Date: Date:

NS4
b FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Sample Forms

AGREEMENT FOR OPERATION SERVICE DISPUTE
ADJUDICATION BOARD

[All italicised text and any enclosing square brackets is for use in preparing the form and should be
deleted from the final product.]

Name of Contract:

This Agreement made the day of , 20 , between

Name and address of Employer:
Name and address of Contractor:
Name and address of DAB Member:

Whereas the Employer and the Contractor have entered-into a Contract and desire jointly to
appoint the above-named Member to act as the sole adjudicator on the Operation Service DAB for
a period of five (5) years from the date of this Agreement;

And whereas the Member accepts the appointment:

The Employer, Contractor and Member jointly agree as follows:

1. The conditions of this Dispute Adjudication Agreement comprise the “General Conditions of
Dispute Adjudication Agreement” which are appended hereto, and the following provisions.
In these provisions, which include amendments and additions to the “General Conditions of
Dispute Adjudication Agreement”,“words-and expressions shall have the same meanings as
are assigned to them in the “General.Conditions of Dispute Adjudication Agreement”.

2. [Details of any amendments er-additions or deletions from the “General Conditions of
Dispute Adjudication Agreement”.should be given here or in an attachment hereto.]

3. In accordance with Clause 6 of the/*General Conditions of Dispute Adjudication Agreement”,
the Member shall be paid as-follows: A retainer fee of per calendar month, and
A daily fee of per day spent on Site visits,

hearings, and other ‘time in_connection with submissions to the DAB made in accordance
with the provisions of the-Contract between the Employer and the Contractor.

4, In consideration of these fees and other payments to be made by the Employer and the
Contractor in.acgardance with Clause 6 of the “General Conditions of Dispute Adjudication
Agreement”;-the-Member undertakes to act as the DAB Member in the capacity above-
mentioned in accordance with the terms of this Dispute Adjudication Agreement.

5. The Empleyer_and the Contractor jointly and severally undertake to pay the Member in
congideration for his acting as the DAB Member as aforementioned in accordance with this
Dispute/Adjudication Agreement.

6. This Dispute Adjudication Agreement shall be governed by the law of:

Signed by: Signed by: Signed by:

(signature) (signature) (signature)
for and on behalf of the Employer  for and on behalf of the Contractor ~ For and behalf of the Member in
in-the presence of: in the presence of: the presence of:

W{gn@sg:o( Witness: Witness:
/{3 C@% (signature) (signature) (signature)
‘u_r Name 4‘: Name: Name:
“TRadresst & 7 Address: Address:
"-\ Date: Date: Date:
g2 7
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OPERATING LICENCE

Aide Memoire

The Operating Licence is a document which is issued by the Employer to the Contractor at the time
of issuing the Letter of Acceptance in accordance with Sub-Clause 1.7 [Opérating Licence] of the
Conditions of Contract, although it will not come into effect until thedissue of-the Commissioning
Certificate.

The purpose of the Operating Licence is to give the Contractor unhindered legal access to the
Works and the facility, and the legal right to operate the facility during the Operation Service Period
in compliance with his obligations under his Contract with the, Employer.

The terms of the licence must ensure that it is royalty<free and is issued without cost to the
Contractor. It will automatically come into full force and effect upon the issue of the Commissioning
Certificate, and it shall remain in full force and effect until-the issue of the Contract Completion
Certificate.

The proposed format and wording of the licence should{be included in the tender documents so
that tenderers know how it will function during the Operation Service Period.

The nature and format of the Operating Licence~must clearly define the requirements of the
Employer and must be a legally secure commitment from the Employer to allow the Contractor
unhindered access to the facility for the‘duratien-of the Operation Service Period. Whatever the
name or status of the document which the-Employer provides for this purpose, all references in the
Contract to Operating Licence shall be deemed;to refer to that document.

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Sample Forms

Sample Forms of Security and Guarantee

TENDER SECURITY

Name of Contract/Contract No.:

Name and address of Beneficiary “the Employer”:

We have been informed that:

(name of Tenderer)
(hereinafter called the “Principal”) is submitting an offer for the above-named Contract in response
to your invitation, and the conditions of your invitation require that)his offer is supported by a tender
security.

At the request of the Principal, we:

(name of bank)
hereby irrevocably undertake to pay you, the Beneficiary/Employer, any sum or sums not exceeding
in total the amount of (in"words: ) upon receipt by us of
your demand in writing and your written statement (in the demand) stating that:

(@ the Principal has, without your agreement;-withdrawn his offer after the latest time specified
for its submission and before the-expiry of its period of validity, or

(b) the Principal has refused to accept the correction of errors in his offer in accordance with
the conditions of your invitation;.or

(¢) you awarded the Contract.to the'Principal and he has failed to comply with Sub-Clause 1.6
[Contract Agreement] of the-Gonditions of Contract, or

(d) you awarded the Contract to the Principal and he has failed to comply with Sub-Clause 4.2
[Performance Security}-efthe Conditions of Contract.

Any demand for payment must contain your signature(s) which must be authenticated by your
bankers or by a_notary public. The authenticated demand and statement must be received by us
at this office on/or before (the date 35 days after the expiry of the validity of
the Letter of Tender) , When this guarantee shall expire and shall be
returned to/us.

This guaranteg’is subject to the Uniform Rules for Demand Guarantees, published as number 458
by the International Chamber of Commerce, except as stated above.

Signed by: Signed by:
(signature) (signature)
<€D_Doy (name) (name)
Jo = ] |
[ “\
!LT_ b —ﬁ;:
Répig 2 9
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PARENT COMPANY GUARANTEE

Name of Contract/Contract No.:

Name and address of Employer:

(together with.suceessors and assigns).

We have been informed that

(name of Contractor)
(hereinafter called the “Contractor”) is submitting an offer for such Contractin response to your
invitation, and that the conditions of your invitation require his offer to be supported by a parent
company guarantee.

In consideration of you, the Employer, awarding the Contract to the Contractor, we

(name of parent company)
irrevocably and unconditionally guarantee to you, as-a-primary obligation, the due performance of
all the Contractor’s obligations and liabilities under. the” Contract, including the Contractor's
compliance with all its terms and conditions accordingto. their true intent and meaning.

If the Contractor fails to so perform his obligations andiabilities and comply with the Contract, we
will indemnify the Employer against and fromyall damages, losses and expenses (including legal fees
and expenses) which arise from any such/failure for which the Contractor is liable to the Employer
under the Contract.

This guarantee shall come into full force and-effect when the Contract comes into full force and
effect. If the Contract does not comerinto full force and effect within a year of the date of this
guarantee, or if you demonstrate_that. your do not intend to enter into the Contract with the
Contractor, this guarantee shall/be void\and ineffective. This guarantee shall continue in full force
and effect until all the Contractor's obligations and liabilities under the Contract have been
discharged, when this guarantee shall-expire and shall be returned to us, and our liability hereunder
shall be discharged absolutely.

This guarantee shall apply ahd-bé supplemental to the Contract as amended or varied by the
Employer and the Contractor from time to time. We hereby authorise them to agree any such
amendment or variation, the,due performance of which and compliance with which by the
Contractor are likewise/guaranteed hereunder. Our obligations and liabilities under this guarantee
shall not be diseharged by any allowance of time or other indulgence whatsoever by the
Employer to the’Contractor, or by any variation or suspension of the works to be executed under
the Contract, or by any/amendments to the Contract or to the constitution of the Contractor or
the Employet, or-by-any other matters, whether with or without our knowledge or consent.

This guaranteé&’shall be governed by the law of the same country (or other jurisdiction) as that which
governs the Contract and any dispute under this guarantee shall be finally settled under the Rules
of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in
accordance with such Rules. We confirm that the benefit of this guarantee may be assigned subject
only to theprovisions for assignment of the Contract.

Signed )by: Signed by:
(signature) (signature)
2<ZED_DOX
P 'C/\\\
s i ’%« \ (name) (name)
R 2
- (position in parent company) (position in parent company)
\ Date:
\ADIG 202

UL e~ FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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PERFORMANCE SECURITY — DEMAND GUARANTEE

NOTE: This form is suitable during the Design-Build Period. If a security iS{required/during the
Operation Service Period (either in the form envisaged in the Contract, or in anotherform), this must
be carefully prepared with professional and legal help.

Name of Contract/Contract No.:

Name and address of Beneficiary (“the Employer”):

We have been informed that:

(name of Contractor)
(hereinafter called the “Principal”) is your contractor for the-above-named Contract which requires
him to obtain a performance security.

At the request of the Principal, we:

(name of bank)
undertake to pay you, the Beneficiary/Employer,_any.sum or sums not exceeding in total the
amount of (@amount in words: ) (the “guaranteed amount”)
upon receipt by us of your demand in writingwith your-written statement stating:

(@) that the Principal is in breach of his.obligations under the Contract, and
(b) the respect in which the Principal.s.in breach.

Any demand for payment must contain.your signature(s) which must be authenticated by your
bankers or by a notary public. The authenticated demand and statement must be received by us
at this office on or before (the date 70 days after the expected date issue of
the Commissioning Certificate) (the “expiry date”), when this guarantee shall expire and shall be
returned to us.

We have been informed that the Beneficiary may require the Principal to extend this guarantee if the
Commissioning Certificate has-net been issued 28 days prior to such expiry date and we hereby
undertake to extend this, guarantee until the date 70 days after the actual date of issue of the
Commissioning Certificate upon receipt of your written statement advising us of the actual date of
issue, and that the‘late.issue was for reasons attributable to the Principal. In such a case, the expiry
date shall be adjusted acceordingly.

This guarantee shall be/governed by the laws of , and shall be subject to the
Uniform Rules for.Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Li censed copy: wol ver hanpt onuni ,

Signed by: Signed by:
(signature) (signature)
(name) (name)
Date:
f’.-é_D 5{) A
A e N
‘./(:_ = (p._"-_\
[y A
(53 =
.__\ ; /
\ R/
Sample Forms \ﬂ:!?&_?&, 11
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PERFORMANCE SECURITY — SURETY BOND

NOTE: This form is suitable during the Design-Build Period. If a security iS{required/during the
Operation Service Period (either in the form envisaged in the Contract, or in anotherform), this must
be carefully prepared with professional and legal help.

Name of Contract/Contract No.:

Name and address of Beneficiary (“the Employer”):

We have been informed that:

(name of Contractor)
(hereinafter called the “Principal”) is your contractor for the-above-named Contract which requires
him to obtain a performance security.

By this Bond, '

(name and address of Contractor)
who is the Contractor under the above named, Gontract, ‘as Principal and

(name and address of Guarantor)
as Guarantor, are irrevocably held and firmly bound to'the Beneficiary in the total amount of _
(amount in words: ) (the “Bond Amount”)
for the due performance of all the Pringipal’s obligations and liabilities under the above named
Contract.

The Bond shall become effective on-the. Commencement Date defined in the Contract.

Upon default by the Principal to'\perform/any contractual obligation, or upon the occurrence of any
of the events and circumstances-listed in Sub-Clause 15.2 of the Conditions of Contract, the
Guarantor shall satisfy and’ discharge the damages sustained by the Beneficiary due to such
default, event or circumstance. However, the total liability of the Guarantor shall not exceed the
Bond Amount.

The obligations and/liabilities-of the Guarantor shall not be discharged by any allowance of time or
other indulgence whatsoéever by the Beneficiary to the Principal, or by any variation or suspension
of the Works to be-executed under the Contract, or by any amendments to the Contract or to the
constitution of the Principal or the Beneficiary, or by any other matters, whether with or without the
knowledge or consent of the Guarantor.

Any claimy/undet/this Bond must be received by the Guarantor on or before
(the date six months after the expected date of issue of the Commissioning Certificate), (the “expiry
date”), when this.Bond shall expire and be returned to the Guarantor.

The benefits of this Bond may be assigned, subject to the provisions for assignment of the Contract,
and subjectto receipt by the Guarantor of evidence of full compliance with such provisions.

This Bond shall be governed by the laws of being the same country

(or-other jurisdiction) as that which governs the Contract. The Bond incorporates and shall be

,sqb_’j’éEbB%iQe Uniform Rules for Contract Bonds, published as number 524 by the International

‘éhar‘nber éf@pmmerce, and words used in this Bond shall bear the meanings set out in such Rules.

l'-. ;Nhereas this%;ond has been issued by the Principal and the Guarantor on this

\  dayof , 20
f'\% //

G‘O‘\

RE-

FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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Sample Forms

Signatures for and on behalf of the Principal:

(signature)

(name)

Signatures for and on behalf of the Guarantor:

(signature)

(name)

S
®
o~ ©@/ﬂ/%
2%

/R
(sign

FW aturej

N\

% (name

& (signature)
i - (name)
13
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ADVANCE PAYMENT GUARANTEE

Name of Contract/Contract No.:

Name and address of Beneficiary (“the Employer”):

We have been informed that:

(name of Contractor)
(hereinafter called the “Principal”) is your contractor for the abovenamed Gontract and wishes to
receive an advance payment, for which the Contract requires him to obtain‘a guarantee.

At the request of the Principal, we:

(name of bank)
hereby irrevocably undertake to pay you, the Beneficiary/Employer, any sum or sums not exceeding
in total the amount of (amount in words: ) (the “guaranteed
amount”) upon receipt by us of your demand in writing with.your written statement stating:

(@ that the Principal has failed to repay the‘advance payment in accordance with the
Conditions of Contract, and

(b) the amount which the Principal has failed torrepay.

This guarantee shall become effective uponreceipt of the advance payment, or, where applicable,
the first installment thereof, by the Prinéipal. Such guaranteed amount shall be reduced by the
amounts of the advance payment repaid-to you from time to time as evidenced by the Interim
Payment Certificates issued under Sub-Clause 14.7 of the Conditions of Contract. Following
receipt by us from the Principal of each interim Payment Certificate, we shall promptly notify you of
the revised guaranteed amount.

Any demand for payment must ‘contain /your signature(s) which must be authenticated by your
bankers or by a notary public. The-authenticated demand and statement must be received by us
at this office on or before (the date 70 days after the expected date of
completion of the Design-Build) (the fexpiry date”), when this guarantee shall expire and be returned
to us.

If the advance payment has-not been fully repaid 28 days prior to the expiry date, we undertake,
upon receipt of your.written demand and statement that the advance payment has not been repaid,
to pay you the guaranteed-amount within 28 days of your demand.

This guarantee shall be/governed by the laws of , and shall be subject to the
Uniform Rules for.Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Signed by: Signed by:
(signature) (signature)
(name) (name)
Date:r”/
<eD D[j&»l\
S an% O\
5 4
,//

T FIDIC® Conditions of Contract for DBO Projects, 1st Edition, 2008
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MAINTENANCE RETENTION GUARANTEE

Name of Contract and/or Contract No.:

Name and address of Beneficiary (“the Employer”):

We have been informed that:

(name of Contractor)
(hereinafter called the “Principal”) is your contractor for the above‘named Gontract and wishes to
receive early payment of, for which the Contract requires him to obtain-a_guarantee.

At the request of the Principal, we:

(name of bank)
hereby irrevocably undertake to pay you, the Beneficiary/Employer, any sum or sums not exceeding
in total the amount of (amount in words: ) (the “guaranteed
amount”) upon receipt by us of your demand in writing with.your written statement stating:

(@ that the Principal has failed to carry out his obligation(s) to rectify certain defect(s) for which
he is responsible under the Contract, and

(b)  the nature of such defects.

This guarantee shall become effective uponreceipt of the advance payment, or, where applicable,
the first installment thereof, by the Princ¢ipal. Such guaranteed amount shall be reduced by the
amounts of the advance payment repaid-to you from time to time as evidenced by the Interim
Payment Certificates issued under Sub-Clause 14.7 of the Conditions of Contract. Following
receipt by us from the Principal of each interim Payment Certificate, we shall promptly notify you of
the revised guaranteed amount.

Any demand for payment must ‘contain your signature(s) which must be authenticated by your
bankers or by a notary public. The-authenticated demand and statement must be received by us
at this office on or before (the date 70 days after the expected date of
completion of the Design-Build) (the fexpiry date”), when this guarantee shall expire and be returned
to us.

If the advance payment has-not been fully repaid 28 days prior to the expiry date, we undertake,
upon receipt of your.written demand and statement that the advance payment has not been repaid,
to pay you the guaranteed-amount within 28 days of your demand.

This guarantee ‘'shall be governed by the laws of and shall be subject to the
Uniform Rules for.Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Li censed copy: wol ver hanpt onuni ,

Signed by: Signed by:
(signature) (signature)
(name) (name)
Dater/
f:iE_\D Dd'(_';g/\\
‘./ (:Q = 4 %«* \
[y A
(53 =
I.'\ ;
\ R/
Sample Forms \ﬂ:!?&_?&, 15
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